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Abstract
Sexual offences are rampant in India. The Hathras incident hashed light on the incompetency
and serious lack of police accountability. This paper serves to suggest a model of reform in
the working of police personnel, especially in handling cases of sexual offences. International
models have been utilised to understand the issues which must be addressed and the modus
operandi of handling complaints related to sexual offences. In light of the Indian scenario,
suggestions by Justice J.S Verma Committee Report and other reports have been analysed.
Doctrinal search has been conducted to compile the cases highlighting inefficiencies in the
police system. Negligence, lack of awareness, corruption and prejudice have been established
as the main flaws which has infested the system. The article does not seek to deal with issues
of sexual assault wholly, but is restricted to those arising out of police incompetency. The aim
is to suggest a model for efficient and sensitized police personnel in addressing sexual assault
cases.
Keywords: Police, Sexual Offences, Rape, Corruption, Negligence
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Introduction
Sexual assault is a grave and heinous crime which requires utmost diligence in handling. The
police force is vested with the primary duty of handling all complaints. However, India has
acute low reporting rates, primarily due to lack of confidence in the police. Sexual assault is as
an act that involves forceful illegal sexual contact, behaviour and threats of a similar nature
with the use of undesirable sexual activity without the obvious consent of the victim. The same
must be treated with sensitivity with the focus of reintegration of the victim. Prejudice,
negligence and corruption in the police force estops the objectives that must be achieved in
handling of such cases.
International Scenario
The international regime dictating the role of police in sexual harassment cases, especially rape
cases are partially governed by ICCPR (International Covenant of Civil and Political Rights).
Although the provisions under ICCPR do not regulate police mechanism directly, they do
mandate upholding of certain humanitarian rights such as Article 17 which provides for
respecting the privacy of individuals and allowing for a peaceful and dignified life. Violations
under this provision may occur by the police force in cases where enquiries are made which
are not relevant to the rape/harassment taken place. Such a case had come up in LNP V.
Argentina1, where a fifteen-year old girl was questioned regarding her sexual history and
virginity. Such enquiries conducted by the police constitute a direct violation of ICCPR
provisions as they tend to interfere with the right to privacy of women. Canadian law expressly
provides that the sexual activity of women do not provide any presumption of consent during
instances of alleged rape.2 Namibia has similar provision with exceptions to the rule that the
sexual history of a woman may not be enquired upon. These exceptions include, when such an
enquiry rebuts evidence provided by the prosecution or when it is relevant to the facts of the
case (such as to detect semen, possible pregnancy etcetera.,) or when excluding such testimony
would lead to breach of Constitutional rights of the accused. 3 However, these exceptions are
also subject to the test of proportionality i.e., the questions asked must not violate the privacy
of the victim except to the extent legally required.

1

LNP v. Argentina, (2011).
Criminal Code, art.276, (1985) R.S.C, c C-46.
3
Combating of Rape Act, No. 8, 2000.
2
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Regarding the responsibilities of the police, it is mandated that the legislations of countries
provide for the following provisions:
-

Free transport to medical services be provided by the police

-

Unbiased and comprehensive investigation be conducted and reports of the same be
made. To allow for a prejudice-free investigation, pseudonyms can be given by the
victim to conceal identify and thereby, prevent any bias that may arise at the first
incidence.

-

The victims must be sent to groups or teams which have especially specialized in sexual
assault response mechanism and other such social services.

-

Another crucial aspect is to train the police and sensitize them to victim relief
irrespective of the credibility of the case. This allows victims to be more comfortable
in approaching the system for help. Lack of confidence in the police is a pertinent cause
of low reporting.

-

It is also suggested that women police personnel be always available and victims are
given the option of communicating with them in lieu of male officers.4 In Philippines,
it is mandatory that the police officer/examining officer should be of the same gender
as the victim, and only persons authorised by the victim be allowed into the
investigation/examination room.5

Human Rights Watch report provides certain recommendation to improve confidence in the
system and thereby increase the report ratio. These include specialized training to police,
showing sensitivity to the trauma, allowing time for rest and care before proceeding to conduct
the interview and allocating a advocate to be present while conducting the investigation and
interviews. Failure to adhere to these norms should penalize the offending officer.
In the United States of America, often the reports are provided to the patrolling officers instead
of the specialized sexual assault units. These patrol officers lack training and expertise required
to deal with such cases.6 It is hence suggested that a certain preliminary degree of training
should be given to patrol officers too to build an overall efficient system. The New York Police
also need to adhere to certain guidelines which prescribe their duties in response to sexual

4

Sierra leone fam support units
Women Building Peace and Preventing Sexual Violence in Conflict-Affected Contexts: A Review of
Community Based Approaches, (2011).
5

6

Manish Kaithwas, Incompetency and Challenges of Police in Rape Cases,
https://www.researchgate.net/publication/326994587
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assault cases. A set of different protocols are given in cases where the offender may or may not
be known to the victim. It also provides for establishment of Rape Crisis Centres which are
available throughout the year at all times to meet with the victim at hospitals, police stations or
at the office of District Attorney. These centres aim to familiarise the victims with the laws
available to them, procedure to be followed and precautions to be taken. These guidelines are
tailored to address any kind of situation that may arise; when the sexual assault has been
reported with a delay, when the report has been made regarding a recent assault, statutory rape
cases, protocol for secondary victims etc.
In the United Kingdom, an efficient system of appointing specialized officers at every stage is
established starting with the Sexual Offence Liaison Officers or SOLOS. Interviewing ability
and training of these officers vary according to the stage that is to be handled by them.7
The United Nations Protocol on the Provision of Assistance to Victims of Sexual Exploitation
and Abuse sets certain standards to be followed while addressing sexual assault cases. These
include; assurance of safety and confidentiality; providing medical aid within 72 hours;
facilitating psychological first-aid to the victim, provisions for reintegration of the victim by
addressing educational, housing, and food necessities; legal assistance, and also support
mechanism for any children born as a result of rape.8
National Scenario
In India, there is no national guideline prescribed for the police force to follow. This has led to
a wide range of issues, ranging from delayed filing of First Information Reports (FIRs) to
tampering of evidence. Further, there is stigma and prejudice present among the officers
themselves, causing insensitivity towards the victims. This is one of the reasons why India has
acute low reporting rates. Other factors include the lack of awareness among individuals,
especially in rural sectors and the presumption of erroneous claims due to malicious reporting.
When enquired about the approximate number of malicious reports, police estimate a value of
30% to 40% while about 3% to 8% women lie about the claims made.9 Police force is not given
the adequate training and neither are there rape crisis centres available for the victims to

7

Ibid. at 6.
The United Nations Protocol on the Provision of Assistance to Victims of Sexual Exploitation and
Abuse, 12 December 2019.
8

9

Lonsway, Archambault, & Lisak, False Reports: Moving the Issue to Successfully Investigate and Prosecute
Non-Stranger Sexual Assault, (2009).
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approach. Reintegration of the victims into society is even cumbersome considering the societal
pressures imposed over women.
The need for police reform in India was stated by the Supreme Court that the time had come to
rise above limited perceptions to bring about some drastic changes in the shape of reforms and
restructuring of the police before the country is overtaken by unhealthy developments.10
Following the Nirbhaya case, Justice Verma Committee Report referred to this decision of the
Court and held that there must be reforms in the State Security Commission at State level; (b)
transparent procedure for the appointment of Police Chief and the desirability of giving him a
minimum fixed tenure; (c) separation of investigation from law and order; and (d) a new Police
Act which should reflect the democratic aspirations of the people. The problems in the system
were highlighted in yet another case where it was recognized that the investigators hardly have
professional orientation; they do not have modern tools, and on many occasions impartial
investigation suffers because of political interference.11
Non-implementation of these guidelines has resulted in deprivation of the benefits which police
reforms would bring to the protection of fundamental rights of the ordinary people. The
exercise of fundamental rights set out in Part III of the Constitution require an efficient,
sensitive and impartial police force. Articles 14, 15, 19 and 21 can only be protected if those
who feel that they face the threat of a sexual offence can approach any police officer for
protection or those who have been the victim of any sexual offence can register an FIR at the
nearest police station/ online and feel that their complaint will be properly investigated; without
delay, intimidation, harassment or prejudice and irrespective of their economic or social status.
After all, the right of a person to complain against violation of his or her dignity by having the
FIR properly registered and the complaint properly investigated has to be read into the
requirement of life with dignity guaranteed in Article 21.12 It is suggested that the directives
issued in the Prakash Singh case be followed, which include, setting up of State Commissions,
setting up of atleast two-year tenure irrespective of superannuation of the Director General of
Police, separation of law and order police from the investigation police, setting up of Police
Establishment Boards (to monitor transfers/vacancies), Police Complaints Authority (to

10

Prakash Singh & Ors. Vs Union of India & Ors, (2006) 8 SCC 1.
State of U.P V Chhoteylal, (2011) 2 SCC 550
12
Justice J. S. Verma Committee, Report of the Committee on the Amendments to Criminal Law, (2013).
11
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investigate complaints against police officers), National Security Commission (for appointing
Chiefs of Central Police Organisations).
On 2006, the Sorabjee Drafting Committee suggest a Model Police Act, however there has
been no effort to proceed in furtherance of that suggestion.13 The Bureau of Police Research
and Development of India has also suggested guidelines regarding the imposition of certain
duties over the police personnel. These include, duty to prevent harassment of children and
women in public places.
Regarding the filing of complaints, the provision for Zero FIR has been established which
allows for FIRs to be filed in any police station, irrespective of the jurisdiction. The same must
be transferred to the competent station following the investigation and filing with a magistrate.
Officers are liable to file FIRs under Section 166A of IPC. However, in manifest reality, the
police do not follow the same and there exists no knowledge or awareness among the citizens.
This provision, however, has been used to file complaints in stations with more credibility,
such as the incident where a victim filed an FIR in Nagpur though the incident took place in
Lucknow. However, none of these provisions or recommendations have been effectively
implemented throughout the country as it may be seen from the following cases.
Cases
During the fateful night of Nirbhaya incident, another sexual assault victim committed suicide
by consuming pesticides in Punjab. This action of hers was not the sole result of the rape itself
but also followed the inaction from police. The family of the teen victim alleged that the police
had failed to register the complaints and question the accused. Sub-inspector Nasib Singh was
charged with abetment to suicide and two other policemen were dismissed.

14

The gravity of

situation against the penalty imposed on the police is highly disproportionate. Every case of
sexual assault does not end with the victim committing suicide. Liability must be imposed on
the officers disregarding the response of the victim towards the inaction.

13

The Model Act, 2006, https://www.mha.gov.in/sites/default/files/ModelAct06_30_Oct_0.pdf .
Manoj Kumar, Nita Bhalla, Ross Colvin, Suicide of Punjab Rape Victim Puts Spotlight on Inaction, Reuters,
https://in.reuters.com/article/punjab-rape-suicide-delhi-victim/suicide-of-punjab-rape-victim-puts-spotlight-oninaction-idINDEE90G05120130117.
14
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Then there is the absurd case of Indira Pillai, who was groped in public transport by man. On
making an outcry about the same, three other women joined her to verify her claims.

15

The

police, however, failed to take the adequate measures expected of them. First, they tried to
dissuade her from writing the complaint. Secondly, they produced translated copies of the
statement in the regional language, the details of which the victim was unaware of. Finally, the
most ridiculous of all, the matter was put aside with no further action being taken by the police
until the victim received a call asking for verification of details of the accused nine years post
the incident. When inquired, the deputy commissioner agreed that there should have been a
woman officer present at the perusal of the victim and the details recorded in the regional
language must have been translated and orally read out to the victim. Police must not be
allowed to dissuade a victim from filing a First Information Report (FIR) in matters relating to
sexual assault.
Similar attempts to dissuade the victim may be seen in the case where a 22-year old in
Bangalore approached the police to file complaint against an influential person after she had
been kidnapped and sexually assaulted by him.16 The police officer did not inform the same to
the higher officials and refused to register a case for rape and proceeded to file under weaker
sections. On raising the issue in the Parliament, the negligent policeman was suspended.
Suspension is not the appropriate liability that must be imposed on policemen when there is
negligence under sexual assault cases. The gravity of the alleged crime imposes a greater duty
of care on the officials. The same must be recognized under a separate legislation or order
imposing a higher degree of statutory liability.
Another issue that the Indian police force is charged with constantly is the sheer ignorance and
trivialization of issues. In the Pollachi case where a group of four men were charged with sexual
assault and extortion of several women, the police merely held them liable under the local
legislation of Tamil Nadu. Further, they released confidential information such as the name,
identity, qualification of the survivor, which is punishable under Section 228 A(2) of the Indian
Penal Code, 1860. The punishment for the same is imprisonment extending up to two years
and fine. The term “identity” of the victim has been construed to include not just the name but

15

FP Staff, #MeToo: She filed a Sexual Harassment Complaint; the Police called her back- nine years later, First
Post, https://www.firstpost.com/india/metoo-she-filed-a-sexual-harassment-complaint-the-police-called-herback-nine-years-later-5623571.html
16
Express news Service, Bangalore Cop Suspended for Mishandling Sexual Assault Case, Indian Express,
https://indianexpress.com/article/cities/bangalore/bangalore-cop-suspended-for-mishandling-handling-sexualassault-case/
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any other detail that may be used to identify the victim. Such behaviour of the police implies
that there exists manifest ignorance and lack of awareness among the personnel of the laws that
they are subject to.
While ignorance may be dealt with through training and awareness, there have been instances
when the actions of the police in handling of the matter shows wilful disregard of their duties
due to improper motives and mala fide intention. This is either when the police officials are in
question as accused or when they exercise close ties with the accused. When a newly-wed bride
was sexually assaulted by the police, the mala fide involvement and intention of the police
could easily be inferred from the delay in filing the FIR and attempts made to assassinate the
character of the victim. The moral character of a woman, unfortunately plays a substantive role
in the credibility of sexual assault cases at the reporting stage, despite Supreme Court
judgments against the same. The Apex Court has laid down that even a prostitute features
a right to privacy - "The unchastity of a lady doesn't make her open to any and each person to
violate her person as and when he wished. She is entitled to guard her person, if there's an
effort to violate it against her wish. She is equally entitled to the protection of law. Therefore,
merely because she may be a woman of easy virtue, her evidence can't be thrown overboard.
At the foremost the officer called upon to evaluate her evidence would be required to
administer caution unto himself before accepting her evidence."17 Prosecutrix not having
good character and was a woman of easy virtue, is not any ground for acquittal of the
accused - "Even assuming that the victim was previously familiar with sexual
activity that's not a determination question. On the contrary, the question which was
required to be adjudicated was, did the accused commit rape on the victim on the occasion
complained of? albeit it's hypothetically accepted that the victim had lost her virginity
earlier, it didn't and can't in law give license to a person to rape her. it's the accused, who
was unproved and not the victim. albeit the victim, during a given case, has been
promiscuous in her sexual behaviour earlier, she features a right to refuse to submit herself
to sexual activity to anyone and everybody because she isn't vulnerable object to prey for
being sexually assaulted by anyone and everybody."18 Such presumption of moral character
leads to harbouring of a biased and partisan attitude. The police failed to record proper
statements about the chain of events in this case where the newly wed couple had been detained
for charges imposed by their parents against the marriage. While in custody, woman was
17
18

State of Maharashtra V. Madhukar N. Mardicor, (1991) 1 SCC 57.
State of U.P. V. Pappur, (2005) 3 SCC 594.
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sexually assaulted while in custody. The Superintendent of Police was summoned by the
National Human Rights Commission to enquire on his failure to function the duties of the
police.19
The indifference among police can be depicted through the Jawaharlal Nehru University
student’s rape by a cab driver after drugging her.20 The police discarded her complaints on
account of discrepancies in the story. The victim who had approached the police at night was
not given an opportunity to talk to a female officer. Post this, she spent two days on the road
and hitchhiked a ride back home. The dismissal of her claims was apparently based on lack of
any visible injuries. These factors highlight the approach of the police force in India. The Court
recognized presumption available in sexual assault cases in favour of the victim are not
extended to the police, who work on a presumption based on biases of their own.
The involvement of police officials in such cases through their attempts to harbour protection
to influential persons (when accused) is a serious form of corruption in the country. Such cases
are abundant in number, including the Unnao rape case.21 A 16 year old girl alleged she had
been raped in the house of a Bharati Janata Party Member of Legislative Assembly in Uttar
Pradesh. She’d been offered an opportuning to get a job and lured to go to the MLA’s house.
It was alleged that this was a case for soliciting sex labour. The police involved themselves
when the girl went missing and statements were recorded. However, the victim alleged police
harassment and left the state. She consistently wrote to the Chief Minister and arrests were
made. However, the prolonged case finally ended in the death of the girl’s father, on one
occasion and the girl itself in an accident. The circumstances of death led to speculations and
the case was handed over to the Central Bureau of Investigation (CBI). This depicts perfectly
the extent of power that is wielded by the wrong doers when they are influential.
In 2020, we have the Hathras case. The mishandling by police has reached one of the gravest
forms, attracting national attention to the same. The police refuted claims of sexual assault and
rape from the very first instance. Following this, they forcefully cremated the dead body of the
victim without the family’s consent in the middle of the night after the body was missing for
hours from the hospital. The gravity of such an act cannot be overstated. The involvement of

19

National Human Rights Commission India, Press Release, https://nhrc.nic.in/press-release/importantintervention-8
20
Feminism India, https://feminisminindia.com/2019/08/13/jnu-student-rape-case-delhi-police-fails-womenagain/
21
Feminism India, https://feminisminindia.com/2019/07/31/unnao-rape-case-timeline/
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high official and District Magistrate simply proves cancerous effect of corruption in the system.
With several witness including media to testify that the family was locked in their homes while
the cremation took place, the situation could not be kept in the dark. The police has blatantly
violated Section 294 of the Indian Penal Code, 1860 (trespassing over burial places and offering
indignity to corpses),22 which has been recognized by the Supreme Court, including providing
decent burial place according to religious beliefs. Article 21 of the Constitution gives every
person the right to life and the same has been extended to the body of the person. Following
the night of cremation, the Additional Director of Police issued a statement declaring hat the
there was no rape. Considering the sequence of events, the police may also be booked for
destruction of evidence under Section 204 of the IPC.23 All these, disregarding the liability of
the police under the Prevention of Atrocities against Scheduled Tribes and Scheduled Castes
Act, 1989, by virtue of the victim belonging to Scheduled Caste.
It can be seen that any liability imposed on police in mishandling of sexual assault cases stem
from the facts of the case and unless they are blatant in nature, are disposed of. The most severe
of consequences faced by the police seem to be dismissal from office. There is no set standard
of duty imposed over the police and every case seems to unveil a different form of corruption
in the system.
The Way Forward
Sexual assault is a grave crime and any disregard of authoritative duty must be penalised with
the same gravity. The accountability of police needs to be explicitly laid down through
legislative reforms. Further, awareness programmes must be made mandatory to the police
personnel, which familiarise them with victim sensitivity. “Police” is a subject matter under
the State list, however, under cases of sexual assault, the protocol to be followed must be
established in a uniform manner across the country. The goal must be reintegration of the victim
in the society and every action thus following a sexual assault complaint must be taken in view
of the same. Considering the sorry state of affair in the country, it is a long way to go, but the
time has come to take stringent action effective immediately.

22
23

Indian Penal Code, 1860, Section 294.
CONSTITUTION OF INDIA, art. 21.
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