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INTRODUCTION
The term “fugitive” is used to refer to a person who is fleeing or has disappeared. But the
major question is- who is a fugitive economic offender? A fugitive economic offender is, in
general parlance, a person, who has committed an economic offence and has absconded
from the territory of the country to evade the process of law. The issue of economic offenders
evading the process of law has been on an increase in the recent times and this enactment is
indeed, as a call of the hour, since such a piece of stringent legislation is necessary in order
to curb such a menace, which is deplorable to the country and it’s economy as a whole.

1. BACKGROUND OF THE ENACTMENT
The whole episode which led to the enactment began when Vijay Mallya, a corporate
businessman and liquor baron decided to expand his liquor and airline business. He later on
buys “Deccan Air”, which was a loss making company and merged it with his “Kingfisher
Airlines”; however this did not help his business. He kept on availing loans from banks for
funding his businesses. However, soon enough, his company ran out of cash and becomes
unable to pay his employees, which forced him to close down the airline company. Due to
his mismanagement the company was in grave debt crisis and as a result, the company
“United Breweries forced him to resign the post of chairman and paid him $75 million for a
severance payment, which was however blocked by the State Bank of India, due to his
mounting loans. As all the banks started demanding repayment of loans, Mallya all of a
sudden, escaped to London to evade the process of law. He was the first person to have been
declared as a “fugitive economic offender by a special court in Mumbai on a plea of the
Enforcement Directorate. This incident was followed by various other persons also trying to
evade law such as Mehul Choksi, Nirav Modi, Ashish Jobanputra etc. The rising cases of
fugitive economic offenders pressurized the Union Government to enact a law to curb this
menace.
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2. WHY SUCH AN ENACTMENT?
According to Section 2(f)1 of the the Act, a fugitive economic offender means any individual
against whom a warrant for arrest in relation to a Scheduled Offence has been issued by any
Court in India, who is evading the process of law. So, a fugitive economic offender is, legally
speaking, in no ways different from a person accused for any other offence under the Indian
Penal Code2 or any other enactment such as the Customs Act etc. The major difference
between a fugitive economic offender and any other accused is based on the gravity and
impact of the offence committed. Even though all crimes are considered as being committed
against the society as a whole and is detrimental to the society, it is practically committed
against an individual, whereas a fugitive economic offender is a person who evades the
process of law after tearing asunder, the economy of the country as a whole. These large
sharks are literally exploiting the economy of the country for their own selfish needs and
finally fleeing the country for protecting themselves from the clutches of law, which shall
not be permitted. India is a country where rule of law prevails, and each and ever person,
irrespective of their power, economic and social background, must be under the law.
Therefore, this legislation is to ensure that these large sharks do not go unnoticed and thereby
to uphold the sanctity of rule of law.

3. NATURE OF THE FUGITIVE ECONOMIC OFFENDERS’ ACT
The question as to the nature of the Act is a debatable question. It has provisions covering
criminal aspects and hence can be called as an Act with criminal provisions and at the same
time, it also has specific provisions giving a civil color to it and hence can be viewed as a
civil legislation and therefore the enactment shadow a backdrop of an amalgamation of both
criminal and civil provisions the main thrust being civil in nature to recoup a damaged
economic framework at the hands of a criminal offender.
3.1 CRIMINAL NATURE OF THE ACT
This Act clearly has an implicit criminal nature in it. Especially due to
the fact that this Act deals with an individual against whom an arrest warrant

Section 2(f)- “fugitive economic offender” means any individual against whom a warrant for arrest in relation
to a Scheduled Offence has been issued by any Court in India, who— (i) has left India so as to avoid criminal
prosecution; or (ii) being abroad, refuses to return to India to face criminal prosecution;
2
Offences under the Indian Penal Code are included in the Schedule appended to the impugned Act
1

2|Page

LAWYERS GYAN JOURNAL || ALL RIGHTS ARE RESERVED

VOL 1 ISSUE 2

has been issued for committing a crime, there is all probability for a collateral
Act such as that of the Fugitive Economic Offenders Act to attain a criminal
nature. Firstly, according to Section 2(f) of the Fugitive Economic Offenders
Act, a Fugitive Economic Offender is a person against whom an arrest warrant
has been issued in relation to any offence enumerated in the schedule. The
various offences listed in the schedule derive their power from various other
penal statutes such as the Indian Penal Code 1860, Negotiable Instruments Act
1881, Customs Act 1962, Prevention of Money Laundering Act 2002 etc which
clearly comply with the Criminal Procedure Code 1973. Automatically, the
same is applicable in the case of this Act as well. Secondly, Section 2(n)3 of the
Fugitive Economic Offenders Act states that the Special Court according to the
Prevention of Money Laundering Act 20024, which is a Court of Sessions, has
jurisdiction as to the matters in relation to the Fugitive Economic Offenders Act.
As both the Acts clearly states, it is Court of Sessions, which is designated as a
Special Court, which further lays down the criminal nature of the Act. Lastly,
Section 2(2)5 of the Fugitive Economic Offenders Act clearly states that words
and expressions not defined in the Fugitive Economic Offenders Act will be
defined by the meanings assigned to them under the Prevention of Money
Laundering Act 2002. The Prevention of Money Laundering Act is an Act
which unlike the Fugitive Economic Offenders Act, explicitly states the
procedures to be followed when search, seizure and arrest is carried on.
Therefore, all such procedures in the Fugitive Economic Offenders Act will also
be defined and carried out, according to the provisions laid down in the
Prevention of Money Laundering Act.
3.2 CIVIL NATURE OF THE ACT
Even though the said Act has the aforesaid provisions which gives it
all necessary requisites of a penal statute, the said Act also has a civil colour.
Section 2(n)- “Special Court” means a Court of Session designated as a Special Court under sub-section (1) of
section 43 of the Prevention of Money-laundering Act, 2002 (15 of 2003).
4
Section 43 Special Courts.-(1) The Central Government, in consultation with the Chief Justice of the High Court,
shall, for trial of offence punishable under section 4, by notification, designate one or more Courts of Session as
Special Court or Special Courts for such area or areas or for such case or class or group of cases as may be
specified in the notification.
5
Section 2(2)-The words and expressions used and not defined in this Act but defined in the Prevention of Moneylaundering Act, 2002 (15 of 2003) shall have the meanings respectively assigned to them in that Act.
3

3|Page

LAWYERS GYAN JOURNAL || ALL RIGHTS ARE RESERVED

VOL 1 ISSUE 2

Firstly, the Application of the Act is to be looked into. Section 3 6 of the
Fugitive Economic Offenders Act

states this Act applies to a

private who may be a Fugitive Economic Offender on or after the date of
commencement of the Act. Penal laws cannot have retrospective
effect thanks to the principle of ex-post facto law enumerated under Article
20 (1) of the Constitution of India. The reason why a scope of retrospectivity
is granted to the Act is because by the time this legislation was passed, many
of the Fugitive Economic Offenders had gone to other countries, seeking
asylum. Therefore, it is to bring them also under the purview of this Act that
retrospectivity is given to the Act, which would otherwise result in
differential treatment. Secondly, according to Section 67 of the Fugitive
Economic Offenders Act, the Director and Deputy Director designated for
the purposes of this Act shall have the powers of a Civil Court vested with
them for certain purposes. This is a clear evidence for proving that this Act
is also of civil nature. Thirdly, according to Section 16(3)8, the standard of
proof applicable to the determination will be preponderance of probabilities.
Preponderance of probabilities in a cardinal principle in determination of
facts in civil law. In Ashby v. Farmers Ins. Co. of Oregon9, the Court of
Appeal held that “preponderance of the evidence (means) the greater weight
of the evidence, superior evidentiary weight that, though not sufficient to
free the mind wholly from all reasonable doubt, is still sufficient to incline
a fair and impartial mind to one side of the issue rather than the other." Here
too, the preponderance of probabilities are applied in determining the facts
rather than proceeding for proof beyond reasonable doubt, as in criminal
cases.

6

Section 3. Application of Act.—The provisions of this Act shall apply to any individual who is, or becomes, a
fugitive economic offender on or after the date of coming into force of this Act.
7
6. Powers of Director and other officers.—The Director or any other officer shall, for the purposes of section 4,
have the same powers as are vested in a civil court under the Code of Civil Procedure, 1908 (5 of 1908) while
trying a suit in respect of the following matters, namely:— (a) discovery and inspection; (b) enforcing the
attendance of any person, including any officer of a reporting entity and examining him on oath; (c) compelling
the production of records; (d) receiving evidence on affidavits; (e) issuing commissions for examination of
witnesses and documents; and (f) any other matter which may be prescribed.
8
Section 16(3) The standard of proof applicable to the determination of facts by the Special Court under
this Act shall be preponderance of probabilities.
9

592 F. Supp. 2d 1307 (2008)
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Lastly, Section 1810 of the Fugitive Economic Offenders Act bars any civil court from
taking cognizance of a civil suit, which also shows the civil colour of the statute.

There are situations, where a law can be of both civil and criminal nature, a stark example
being Section 12511 of the Criminal Procedure Code of 1973, which lays down the
provision for maintenance. This provision, even though a part of the Criminal Procedure,
has been termed by various courts(by the Supreme Court12 also) as a quasi- civil
proceeding since it’s main intention is to avoid vagrancy, indigence and poverty, the only
reason for it to be listed under the criminal procedure is to make every person comply to
it. Similarly, the intention of the Fugitive Economic Offenders Act is to make sure that no
person evades the process of law, and if done so, his/her properties are to be confiscated.

4. CONSTITUTIONAL VALIDITY OF FUGITIVE ECONOMIC OFFENDERS
ACT
Critics were quick to point out that the Fugitive Economic Offenders Act has a lot of
legislative vacuum and is violative of Articles 14, 21 and 22(1) and (2) of the Constitution
of India.
4.1 ARTICLE 14- RIGHT TO EQUALITY
Article 14 states that the State shall not deny to any person
equality before the law or the equal protection of the laws within the territory
of India. It has been pointed out that Sections 8,9 and 12(2)(b) are violative of
Article 14. The object of Art. 14 is to give uniform treatment unless there is
some rational reason to treat them differently.13 Section 814 lays down the
procedure for search and seizure; Section 915 lays down the procedure for search
of persons whereas Section 12(2) (b) lays down the procedure for attaching
10

Section 18 Bar of jurisdiction.—No civil court shall have jurisdiction to entertain any suit or proceeding in
respect of any matter which the Special Court is empowered by or under this Act to determine and no injunction
shall be granted by any court or other authority in respect of any action taken or to be taken in pursuance of
any power conferred by or under this Act.
11

Order for maintenance of wives, children and parents.
Vijay Kumar Prasad v. State of Bihar and Ors. (2004) 5 SCC 196; Iqbal Bano Vs State of UP & Anr (2007)
6 SCC 785
12

13

BalabhauManaji v. BapujiSaturjiNandanwar, (1957) Nag. L.J. 351 ; Surya NarainYadav v. Bihar State
Electricity Board , A.I.R. 1985 S.C. 941 : T.Venkata Rey v. State Of Andhra Pradesh, A.I.R. 1985 S.C. 724
14
Section 8- Search and Seizure
15
9. Search of persons
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“any” property belonging to the offender, other than the proceeds of crime. The
main allegation is that by bringing a special Act, the Government is indulging
in class legislation, by discriminating fugitive economic offenders from other
offenders. However, the gravity of the crime committed must be taken into
consideration; these large sharks are sucking a huge chunk of the economy, thus
forcing the economy into a total breakdown. This has to be curbed. Financial
Security has major role in national security of a country.16The object itself
makes the intention of the legislation clear. A denial of illegal favour is not
discrimination17 if it is done so due to fact that the question of security of the
State is of paramount importance,18 keeping in mind, the interest of public.

4.2 ARTICLE 20 (1)- RIGHT AGAINST EX-POST FACTO LAW
Article 20 (1) states that nobody shall be convicted of any offence apart
from violation of the law effective at the time of the commission of the act
charged as an offence, nor be subjected to a penalty greater than that which
could are inflicted under the law effective at the time of the commission of the
offence. during this Act, this is often one among the portions where the civil
nature of the Act is clearly evident. there's no wrong during a civil legislation
to be retrospective. Retrospective effect is important for the Fugitive
Economic Offenders Act since it's essential that those offenders who fled
before its implementation must even be brought under the purview of this Act,
and hence, it's retrospective in nature. Therefore, there's no violation of Article
20 (1).

4.3 ARTICLES 21 AND 22 (1)& (2)
Article 21 states that nobody shall be bereft of his life or personal
liberty except consistent with procedure established by law. Before an
individual is bereft of his life or personal liberty, the procedure
established by law must be followed and must not be departed from to the
Ex- Army Men‘s Protection Services P. Ltd v. Union of India , A.I.R. 2014 S.C. 1376 : Secretary of
State ate for the Home Department v. Rahman, (2003) 1 A.C. 153
16

17

C.D.Sharma v. Municipal Corporation of Delhi, (1983) Ser. L.J. 351 (Delhi)

18

BalMukundJaiswal v. Superintendent, District Jail andAnr, (1998) 1 ALT(Cri)7;(1998)CrLJ 3343
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disadvantage of the person affected.19 But whether the procedure prescribed
by the legislature is just fair and would depend upon the circumstances of
each case.20
Article 22(1) and (2) lay down the rights available to an arrested and
detained person. Critics point out that Sections 8, 9 and 14 are in violation of
Article 21 and Sections 8 and 9 as violative of Article 22(1) and (2). It is true
that a person cannot be deprived of his fundamental rights at any cost. As to
Sections 8 and 9 of the Fugitive Economic Offenders Act, the critics point
out that there is no proper procedure laid down in the Act as to how to conduct
search and seizure and hence, the Act confers unbridled authority upon the
director and other officers, who may misuse the ambiguous provisions. They
claim that the procedure must be explicitly stated in the respective Act itself,
which will only ensure that the provisions are not misused, as given in the
Prevention of Money Laundering Act21, or insert a separate provision which
states that the Criminal Procedure Code will apply as given in the Prevention
of Money Laundering Act.22
But it is to be noted that procedural laws apply to all other laws in
general. When there is an investigation being conducted, either the Criminal
Procedure Code or the Civil Procedure Code will apply and all the procedures
prescribed in the procedural laws are to be followed. Wherever a particular
enactment is silent, automatically, the procedural laws shall apply. This was
held by the Delhi High Court in different cases in relation to the Dowry
Prohibition Act.23
Therefore, in the instant case also, the procedure prescribed under the
Criminal Procedure Code shall apply, and hence Articles 21 and 22(1) & (2)

19

28Makhan Singh Tarsikka v. State of Punjab, (1952) S.C.R. 368 :1952 S.C. 279 ;Naranjan Singh
Nathawan v. State of Punjab , A.I.R. 1952 S.C. 106 :1952 S.C.R. 395
20

CharanLalSahu v. Union of India , (1990) 1S.C.C. 613 (para 97-98) : A.I.R. 1990 1480

21

Sections 17, 18 and 19 of the Prevention of Money Laundering Act
65. Code of Criminal Procedure, 1973 to apply.- The provisions of the Code of Criminal Procedure, 1973 (2 of
1974) shall apply, insofar as they are not inconsistent with the provisions of this Act, to arrest, search and seizure,
attachment, confiscation, investigation, prosecution and all other proceedings under this Act.
23
Lajpat Rai Sehgal And Others vs The State, 1983 CriLJ 888, 1983 (1) Crimes 737, 23 (1983) DLT 314, 2003
(5) DRJ 1; R.P. Sharma And Ors. vs State42 (1990) DLT 241, II (1990) DMC 390, 1990 (19) DRJ 160
22
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are not violated. As to the criticism that there is a detention under the guise of
a search, it cannot be said to be true, since the offender is only being held for
a short period of time, for facilitating search. Even though the word ‘detention’
is used, it merely means that the person is being held for carrying out search
that too, as mentioned above, will be in complete compliance of the Criminal
Procedure Code.
As to Section 1424 of the Fugitive Economic Offenders Act which
disallows a suit of civil claims by the economic offender, it is debated that the
right of access to justice enshrined under Article 21 is violated by barring the
offender from filing any suit before a civil court. The main reason for such a
provision to be inserted is to implement the legislative intent and object of the
Act, that is., to deter fugitive economic offenders from evading the process of
law and to force those offenders who fled, to return back and clear their debts.
Moreover, it has also been held by the Supreme Court that the state can create
policies and laws to bring national security. In a situation of national security,
a party cannot insist the strict observance of principles of natural justice. In
such cases it's the duty of the court to read into and supply the statutory
exclusion if not expressly provided within the rules governing the sector . The
Court is entitled to involve the files and see whether it's a case where the
interest of national security is involved.25 The Supreme Court has further made
it clear that the question of security of the State is of paramount importance
and is placed above the proper to non-public liberty of a private whose
activities are a danger to such security.26

24

14. Power to disallow civil claims.—Notwithstanding anything contained in any other law for the time being in
force,— (a) on a declaration of an individual as a fugitive economic offender, any Court or tribunal in India, in
any civil proceeding before it, may, disallow such individual from putting forward or defending any civil claim;
and (b) any Court or tribunal in India in any civil proceeding before it, may, disallow any company or limited
liability partnership from putting forward or defending any civil claim, if an individual filing the claim on behalf
of the company or the limited liability partnership, or any promoter or key managerial personnel or majority
shareholder of the company or an individual having a controlling interest in the limited liability partnership has
been declared as a fugitive economic offender.
25
Ex- Army Men‘s Protection Services P. Ltd v. Union of India , A.I.R. 2014 S.C. 1376.
26

Talib Hussain v. State Of Jammu And Kashmir, AIR 1971 SC 62, (1971) 3 SCC 118
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5. COMPARISON WITH MONEY LAUNDERING ACT
The Prevention of Money Laundering Act 2002, which runs parallel to the Fugitive
Economic Offenders Act may be a piece of legislation “to prevent money-laundering and to
supply for confiscation of property derived from, or involved in, money-laundering and for
matters connected therewith or incidental thereto”. Unlike the Fugitive Economic Offenders
Act, the Prevention of cash Laundering Act may be a full-fledged Act with no legislative
vacuum. the main difference between both the enactments is that the Prevention of
cash Laundering Act may be a properly worded and full-fledged legislation, whereas the
Fugitive Economic Offenders Act isn't so. it's mainly because the Fugitive Economic
Offenders Act has been drafted during a haste, thanks to the compelling circumstances
whereas the Prevention of cash Laundering Act isn't so.
Therefore, Section 2327 of the Fugitive Economic Offenders Act confers power upon the
Central Government to make rules, if necessary and also to lay the rules before the
Parliament according to Section 24.28

6. IS THE LEGISLATION SUFFICIENT TO CURB THE MENACE?
The Fugitive Economic Offenders Act is a legislation, drafted and enacted due to the
compelling circumstances warranting such a legislation taking stock of the damage to
which Indian economy is subjected to. It must be said that this Act is wide enough to bring
in all the economic offenders turning out to be fugitives under its net and subject them to
the law of the land. The concept of rule of law will lose its meaning, if only the poor and
27

Section 23. Power to make rules.—(1) The Central Government may, by notification in the Official Gazette,
make rules for carrying out the provisions of this Act. (2) In particular, and without prejudice to generality of
the foregoing power, such rules may provide for all or any of the following matters, namely:— (a) the form
and manner of filing application under sub-section (1) of section 4; (b) the manner of attachment of property
under sub-section
(1) of section 5; (c) other matters under clause (f) of section 6; (d) the procedure for conducting search and
seizure under section 8; (e) the manner in which the notice shall be served under sub-section (5) of section 10;
(f) any other electronic account under clause (c) of sub-section (6) of section 10; (g) the manner and conditions
subject to which the Administrator shall receive and manage the property confiscated under sub-section (2) of
section 15; and (h) any other matter which is required to be, or may be, prescribed or in respect of which
provision is to be made by rules.
24. Laying of rules before Parliament.—Every rule made under this Act shall be laid, as soon as may be after
it is made, before each House of Parliament, while it is in session, for a total period of thirty days which may be
comprised in one session or in two or more successive sessions, and if, before the expiry of the session
immediately following the session or the successive sessions aforesaid, both Houses agree in making any
modification in the rule or both Houses agree that the rule should not be made, the rule shall thereafter have
effect only in such modified form or be of no effect, 10 as the case may be; so, however, that any such
modification or annulment shall be without prejudice to the validity of anything previously done under that rule.
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the weak are subjected to law but the rich and the powerful must also be under rule of law.
But the biggest issue in this matter is that if a fugitive escapes to a foreign country, bringing
them back to India is slightly difficult since it involves a lot of technicalities especially
pertaining to extradition laws. It is not necessary that India should have an extradition
agreement with the country to which the fugitives has escaped. In such a situation, the
Act’s ambit and scope should be widened so as to solve this conundrum, without which,
the intention and applicability of the Act shall totally be in tatters.
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