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ABSTRACT
Prostitution which is considered as one of the oldest practiced profession is a typical phenomena
in India, a country where people live in culture based society, doesn’t claim this trade and thus
won’t grant it the legal status, despite in different cases The Supreme Court of India and various
High courts have held this practice legal in India, the society does not accepts it as part of itself.
In Contemporary India, it is the vital need to channelize this practice as a result of which will
grant legal status and recognition to the sex workers and might also decrease human trafficking.
The present manuscript is concerned with aspects related to channelizing prostitution and how
channelizing prostitution will benefit number of persons in the society and most significant point
in grating basic human rights to sex workers so that they don’t get exposed to violations and
harassment. The present paper also limelight and criticize the existing legal provisions which
superintend prostitution in India and why there is a need for an effective amendment.
Key words – Prostitution, legal status, trafficking, channelizing prostitution, human rights, sex
workers.
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INTRODUCITON
The word prostitute has been derived from Latin word ‘prostitut’ which literally means ‘offered
for sale’1. A prostitute is usually a woman who offers her body to indiscriminate sexual
intercourse, especially for hire2 and should surrender her body for monetary consideration to
someone who is not legally entitled to have sexual intercourse with her3 However a contrasting
definition has been conceived by The Government of India’s The Immoral Traffic (Prevention)
Act, 19564 (ITPA) Section (2) f which defines prostitution as “the sexual exploitation or abuse of
persons for commercial purposes”.
Harlotry is not a subject which prevails in India but almost throughout the world and is an
acknowledged reality that it is embedded in the roots of human civilization and a veracity which
cannot be eradicated. The popular perception is that prostitution is a ‘necessary evil’, which
provides an easy outlet for the supposedly uncontrollable male sexuality5 and while it is being
tolerated, the rest of the society needs to be protected from such evil. Prostitution in society has
not been an unknown phenomenon, is of ancient origin and has its manifestation in various forms
with varied degrees unfounded on so-called social sanctions6. The term ‘prostitute’ is an
immensely controversial and contentious term nonetheless disputes arise whether prostitution
should be legalized or not. Some define it as modern day slavery7 while others define it as
business8.
The world’s oldest profession9 though prohibited by most of the countries continues to prosper
indoors under the masquerade of massage parlor, spa, bar etc. and can be distinguished on the
grounds of region, religion, age etc. and have different ‘modus operandi’. Some sex workers
operate in a brothel under an ex-prostitute, some work independently and are named ‘call girls’
and are available directly or through a pimp, some work on the streets and solicit customers on

1

https://www.lexico.com/definition/prostitute
(Oxford Dictionary) (Razia v. State of U.P., AIR 1957 All. 340)
3
The Emperor v. Lalya Bapu Jadhav, AIR 1929 Bombay 266
4
Act no. 104 of 1956. Available: https://www.indiacode.nic.in/bitstream/123456789/1661/1/A1956__104.pdf
5
Flavia Agnes, ‘Protecting Women against Violence; Review of a Decade of Legislation, 1980-1989’. Economic
and political weekly, April 25, 1992 pg 27
6
Gaurav Jain v. Union of India, 1997 8 SCC 114; AIR 1997 SC 3021
7
https://medium.com/nonviolenceny/forced-prostitution-as-modern-slavery-dc1c1c5f662c
8
https://www.economist.com/leaders/2004/09/02/sex-is-their-business
9
https://en.wikipedia.org/wiki/Oldest_profession_(phrase)
2
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streets and then takes the customer to an assigned place, some work for the temple as dancers
and are later forced to become sex workers which is tradition in some parts of South India10.
Prostitution is exercised Ab Initio Mundi and ever since. In India, the history of prostitution can
be traced back to the Vedas which comprises multiple references of prostitutes namely Rambha,
Urvashi and Menaka which are related to the court of Lord Indra (God of Gods) 11. Religious
prostitutes are related to Mahakala in Ujjain (North India) where prostitutes took asylum and are
known as ‘Mukhies’. In South India, the traditional form of this practice still continues to take
place and around 80,000 women continue to be a part of it12.
With exception of voluntary consent there are range of factors by reason of which women are
into prostitution like coercion, rape, abduction, children of women in prostitution, tradition,
prostitution as hereditary business, being abused as a child, early marriage and desertion and
most significant is poverty13.
A trade which is steady since time antediluvian has neither received cognizance nor does have
any esteem. The society and its individuals have substantiated this trade for the delectation of
their sexual appetite without any safeguard to those who are into sex-trade. In the deficiency of
legal protection, women in sex industry are in perilous positions and are subjugated to sexual
abuse and exploitation. As their work is not recognized by the mainstream society they are
thereby denied any national and international protection from abuse which is available to other
ordinary citizens.
Prostitutes are equally entitled to basic rights like inclusion of a citizen’s name in the electoral
list, issuance of voter identity card, issuance of ration cards by the revenue authorities for public
distribution services but are grossly denied which results in deprivation from basic material
resources despite the fact that Supreme Court panel recommended the Central government and
Election Commission to issue voter ID cards, relaxing verification requirements, and state
governments and local institutions to issue ration cards to sex workers14.

10

https://timesofindia.indiatimes.com/india/Devadasi-system-still-exists-in-Telangana-AP-saysreport/articleshow/46337859.cms
11
Interview, Zarina, Mumbai, 9, September 2014
12
Supra Note 9.
13
https://pubmed.ncbi.nlm.nih.gov/12158002/#:~:text=The%20causes%20of%20prostitution%20include,ignorance
%2C%20and%20acceptance%20of%20prostitution.
14
Interim Orders, Sex Workers Rehabilitation Case, Supreme Court of India, 16 September 2011, Law Resource
India. Available at http://indialawyers.wordpress.com/2011/09/16/sex-workers-rehabilitation-case

3|Page

LAWYERS GYAN JOURNAL || ALL RIGHTS ARE RESERVED

VOL 1 ISSUE 3

Although India has endorsed the abolition (toleration) approach towards prostitution15
nevertheless according to a report, there were 12.6 L. Sex Workers in year 2010 16 with revenue
of around $8.4 Billion17.
There is an imperative need to ensure basic human rights to sex workers like many international
organizations who acts as an advocate for the rights of prostitutes across the world by
representing the social and political interests, like the ‘The Global Network of Sex Work
Projects’18 or ‘International Union of Sex Workers’19.
It is vital to understand the difference between providing rights to sex workers and trafficking.
Sex workers rights nowhere mean that trafficking should be promoted. With this understanding
let us study in depth about sex workers in India, how various international organizations have
advocated about them and what measures can be taken to curb the violations faced by sex
workers.
The thesis question is shall India channelize prostitution? If no, then why shall not and what are
the consequences of it. If yes, then what shall be the drafted policies and how it will assist
prostitutes in advancement?

D’Cunha J., (1992), Prostitution Laws—Ideological Dimensions and Enforcement Practices, Economic and
Political Weekly
16
Annual Report, 2009-10, National AIDS Control Organization, Ministry of Health and Family Welfare,
Government of India
17
https://www.havocscope.com/prostitution-revenue-by-country/
18
https://www.nswp.org/
19
http://www.bayswan.org/orgs.html
15
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PROBLEM OF CONSENT
The concept of consent plays a vital role in law. The main issue circulating around prostitution is
the acquiescence obtained by person agreeing to offer their body for sexual purposes. The myth
whether prostitution is practiced with or without consent remains a myth. In many cases it has
been found that children are forced into this business either by force, coercion or fraud20 while
many enter this business due to poverty21 but the moment person immerses in this profession, it
is very difficult to unearth if the person is enrolled in this industry spontaneously or under
constraint.
It is untenable on behalf of government who addresses every proletariat in prostitution as
perpetrator regardless of their consent while the real offenders enjoy counting the cash earned by
individuals by selling their body.
The answer to the question whether prostitution is being carried voluntarily or by force can be
dealt with two separate approaches, while protagonists and feminists strongly insist on the ability
of women to decide freely on what they want to do with their body and on their sexuality, the
abolitionists approach is that agreement of selling sex can never be voluntary.
The approach of holding anyone guilty of prostitution approach should be abolished and to catch
the real offenders in the industry is what the government should focus on. If a sex worker is
identified, instead of putting him/her behind the bars, the least government can do is to ask them
if they are into this profession by force or consent. However it is almost impossible in most of
the cases since the individual has been abused for certain period of time and is now used to scuh
activities. But if a sex worker is found to be involved in prostitution by force then better
rehabilitation should be given to her instead of just confining her in some premises.

20
21

https://www.endvawnow.org/en/articles/549-force-fraud-or-coercion.html
https://www.tandfonline.com/doi/abs/10.1080/19485565.1994.9988876
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HISTORY
Professions which we practice today have a history of their own. Many practices continue to
prosper today while many ended in history itself. Before civilization the term ‘marriage’ didn’t
exist and men and women coexisted like animals22 with the absence of money factor, this can be
the earliest episode of prostitution and the practice has continued to evolve ever since.
Prostitution can also be traced back to the temple services in Mesopotamia, nearly around 3100,
BC. The traces of prohibiting prostitution lay around 534 AD where Justinian the Great banished
the brothels from his capital in 1400 AD. Mohenjo-Daro’s leftovers had a bronze girl dancing
which shows her performing duties in temple23. Indra, the ruler of Gods had celestial divine
virgin woman dancing in his court called the Apsaras. If we observe Vedas closely, these
Apsaras are whom we call prostitutes in today’s world. The only change between history and
today is the attitude and mentality of people due to which this vulnerable group suffers in
contemporary world. The Mughals introduced a category of prostitutes called “Notch Girl “who
used to accompany troops to the war for providing sexual services to the soldiers.
In India, prostitution took the path of religious fervency. The Devadasi system where Hindus
rendered their female child with the intention of dancing and worship of gods but with time the
devadasis lost their guardians and felt in the wrong hands of temple priests. Women had to turn
selves into prostitute to earn livelihood. This practice flourished during the reign of Mughals and
British and can be referred to as earliest form of prostitution.

22
23

Joseph Ghatia: Child Prostitution in India, Concept Publishing Company, New Delhi, 1998, pg. 11
Ibid. pg 9
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LEGAL ASPECT
Different countries have different approaches for dealing with sex workers. Countries like China,
Japan, Nepal, Philippines have adopted the suppression (Prohibition) type of approach to tackle
prostitution. In countries like The United States of America (some states like Nevada), Germany,
Netherlands, Austria, Australia, Peru have adopted the Regulation (Legalization) approach.
Countries like England and India has adopted Abolition (Toleration) approach to tackle
prostitution.
In Indian entendre, it is clear that our leaders after analyzing this practice were more concerned
with moral values rather than adopting a practical and rational approach. The contemporary
policy ensures that prostitution is possible but in absence of any legal protection. The earliest
legal approach in our nation towards prostitution took place in year 1949 when India being a
signatory member to The United Nations (U.N.) ratified the UN Convention of 194924. As a
result of which ‘The Suppression of Immoral Traffic Act (SITA), 1956’ was passed which was
later amended in year 1986 and was named ‘The Immoral Traffic Prevention Act (ITPA), 1956’.
Apart from ITPA, the Indian legal mechanism has multifarious provisions captivating trafficking
in humans and prostitution. The Constitution of India reserves principles of humanity, economy
and justice. Individuals in prostitution cannot be debarred from these constitutional rights
notably Article 14, 15(3), 19 (1) (c), (g), 21, 23, 38, 39, 39-A, 41, 45, 46, 47, 51-A. The Indian
Penal Code, 186025 contains punishments which can be pressed against anyone who violates the
law in concern with prostitution; Section 293, 317, 321, 341, 342, 350, 354, 357, 359, 362, 363,
365, 366(A), (B), 367, 370, 370A, 371, 372, 373, 375, 506, 509.
Under ITPA, sex work in not a criminal offence however almost every provision of ITPA
contains a range of provisions that criminalize almost every aspect relating to sex work. What is
aimed at under this act is not the abolition of prostitutes and prostitution and making it per se a

24

Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others ;
Approved by General Assembly resolution 317 (IV) of 2 December 1949. Available at
https://www.ohchr.org/en/professionalinterest/pages/trafficinpersons.aspx
25
Act no. 45 of 1860.
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criminal offence or to punish a woman because she prostitutes herself but the purpose of
enactment was to inhibit or abolish traffic in women for purpose of prostitution as an organized
means of living26.
In Smt. Shama Bai v State of Uttar Pradesh27a sex worker challenged the constitutionality of
ITPA. She asserted that prostitution was her congenital trade and was her only source of
livelihood and her rights guaranteed in Article 14 and 19(1) (g) of Constitution of India were
violated. The Court held that prostitute women were subjected to punitive form of surveillance to
which other women were not, and that this differential treatment constituted discrimination
between persons who were similarly situated. This decision was progressive in many respects as
the Court was prepared to consider the work of prostitute women as a trade and not as a crime.
The court recognized that women enter the profession because of social and economic hardship,
rather than immorality.
In State v Gaya28 the police in order to trap the persons running a brothel sent its man to act as a
customer. The man not only bargained but also on payment had sexual intercourse with one of
the women. The police entrapped all the occupants of the house immediately after the intercourse
and recovered the money as a proof of the affair. While convicting the ‘keeper’ of the house, the
Court held “If investigation is conducted in this manner, it will be difficult to determine whether
a person was committing an offence under the Act or carrying on an investigation. Such
investigation also will not have any salubrious effect upon the public mind and will not achieve
the object for which the Act was passed”.
In Pankaj Bansal and Ors vs. State of Rajasthan29 it was held that Offence under the Special Act
can only be investigated by a Special Police Officer authorized for the purpose and not by any
police officer. The entire proceedings stood vitiated as the investigating officer was not
appointed as special police officer.

26

Re Ratnama (AIR 1962 Madras 31)
AIR 1959 All 57
28
AIR 1960 Bombay 289
29
S.B. Criminal Misc. Petition No. 878 of 2017
27
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In Vishal Jeet v. Union of India30 the Supreme Court of India held that “the evil of prostitution
cannot be eradicated by imposing severe punishment on the helpless victims, most of who are
unwilling participants and who find no way to escape. This evil can be eradicated only if the law
enforcing authorities take speedy legal action against all erring persons such as pimps, brokers
and brothel keepers. The court gave guidelines that government should direct concerned law
authorities to take speedy action under existing laws in eradicating child prostitution. To set up a
advisory committee in respective zones to take measures in eradicating child prostitution and
rescue young victims from brothel. Union government to set a committee, object of which is to
make welfare programs on national level for rehabilitation, protection of young victims and
made suggestions for amendments for prevention of sexual exploitation of children

In Budhadev Karmaskar vs State Of West Bengal31 SC held that Sex workers are also human
beings and no one has a right to assault or murder them. A person becomes a prostitute not
because she enjoys it but because of poverty. Society must have sympathy towards the sex
workers and must not look down upon them. They are also entitled to a life of dignity in view
of Article 21 of the Constitution.
After the amendment of Section 370 IPC by Criminal law (Amendment) Act, 2013 32 a
clarification was issued which states that amended section 370 was to protect the women and
children from trafficking. The section did not include within its ambit, sex workers who practice
of their own volition. It further clarified that the amended section should not be interpreted to
permit law-enforcement agencies to harass sex workers who undertake activities of their own
free will and their clients33.

30

AIR (1990) 1412
(2011) 11 SCC 538
32
Act no. 13 of 2013
33
Available at http://sangram.org/resources/Amending-section-370-IPC-verma-commission-clarifies-intentionbehind-legislation.pdf
31
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ANALYZING THE IMMORAL TRAFFIC PREVETION ACT, 1956
There are numerous loopholes in ITPA which are required to be channelized. The ITPA’s
constitutionality was challenged in State of Uttar Pradesh vs. Kaushalya34 when some alleged
harlots were asked to vacate their residence in order to maintain decorum of the city. The court
held that Section 20 does condense fundamental rights under Article 14 and Article 19(1)(d)
and(e) of constitution however the act was held constitutionally valid as there is a difference
between a prostitute and a person causing nuisance.
The act does not criminalize customers in a brothel anyway as observed in cases like Goenka
Sajan Kumar vs. State of Andra Pradesh35, Chandu. S. vs. State of Karnataka36, Sarvan vs. State
of Karnataka 37. Even the 64th Law Commission Report38 raised a question that whether the male
patron should be punished and it was decided that he cannot be punished.
UNHRC39 recommended to review the ITPA because the act de facto criminalized sex work and
ensure that approach to deal with human trafficking do not jeopardize the human rights of sex
workers.
The act reserves no provisions regarding legal rights of sex-workers and therefore it leads to sexworkers being sexually, financially and physically abused by their customers, police, brothel
owners and their partner. The core of the problem lies not in the loopholes of the ITPA, but in its
corruption-riddled implementation40. Corrupt government officials themselves demand bribe and
sexual favors from prostitutes even after the UN called on to hold governments accountable for

34

1964 AIR 416
Criminal Petition no. 4161 of 2014, available at https://indiankanoon.org/doc/56738488/
36
Criminal Petition no. 5059 of 2017, available at https://indiankanoon.org/doc/190112568/
37
Criminal Petition no. 2186 of 2018, available at https://indiankanoon.org/doc/95240917/
38
Law Commission of India Sixty-Fourth Report, March 1975 available at https://lawcommissionofindia.nic.in/51100/Report64.pdf
39
UNHRC (2014) Report of the Special Rapporteur on violence against women, its causes and consequences,
Mission to India, Rashida Manjoo, pg. 19, Para 78(e)
40
Prostitution and beyond: An analysis of sex work in India, (Mis)reading through the lines, Harshad Barde, pg. 227.
35
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the protection of sex workers from discrimination and harassment perpetrated by police or other
government officers41.
The act does not target the suppression of prostitution but Section 7,8,20 of the act penalizes
women in prostitution for soliciting and practicing prostitution.
Section 3 (Brothel) any person who keeps or maintains or acts or assists in the keeping and
management or a brothel, is liable to be punished under this section42 however, a solitary
instance of prostitution in a place does not make the place a ‘brothel’43
Section 8 which deals in seducing or soliciting for the purpose of prostitution is the most abused
provision in the ITPA through which the police harasses sex workers regardless of their consent
of being in this practice. A NHRC report44 found that Section 8 is most used act to arrest a
person and noted that almost 14,000 persons are arrested every year, approximately 90% are
women, despite the fact that majority of exploiters, traffickers, clients etc are men.
Section 15 authorizes police to conduct raid without warrant when police has reason to believe
that prostitution is being carried on in a manner which is punishable under ITPA. Raids are often
used to clear the market for prostitution and during the course of raid, police often practices
physical, sexual violence and abusive language.
Section 16 deals with rescue of person from prostitution and is confined in a corrective institute
without their consent under Section 10-A of the act which deals with detention of women in
corrective institute. A corrective institute is a place where offender is confined and premises
which court finds fit. There laws are made with the prospective that women in prostitution
should be removed and this eventually criminalizes prostitution. Rehabilitation is an issue of
concern in India45.

41

UNDP (2012), Sex Work and the Law in Asia and the Pacific, HIV and human rights in the context of sex work,
pg.39
42
The State of Rajasthan v. Mst.Wahida, 1981 Rajasthan Criminal Cases 42
43
Sushila v. State of T.N., 1982 Crl. L.J. 702 (Madras)
44
P.M. Nair, National Human Rights Commission: A report on Trafficking in Women and Children in India(20022003) pg. 363.
45
UNHRC (2014) Report of the Special Rapporteur on violence against women, its causes and consequences,
Mission to India, Rashida Manjoo, pg.7, Para 24.
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Section 18 of ITPA gives power to a magistrate after getting information that particular premises
are used for the purpose of prostitution in public place, direct the landlord and brothel
keeper(both are usually same person) to evict such premises
Section 20 is the most pernicious provision of the Act under which any woman can be forced to
prove that she is not a prostitute or risk being removed from the jurisdiction. Nor is there any
restriction on the number of times a woman can be removed from one jurisdiction to the next.
While drafting the ITPA, the law enforcers failed to draw a divergence between prostitution and
child prostitution. The Act takes a thin stand for child trafficking and child prostitution, in
practical approach it fails to distinguish between prostitution and child prostitution. It provides
little scope for difference in treatment of two very different kinds of phenomenon.
‘Red Light Areas’ have been completely ignored by the ITPA. As a result women in prostitution,
even in the areas known for such activities, are liable to perform such activities and attract the
law enforcement.
The ITPA over accentuates the penal process and criminalizes women in prostitution.
Punishment of women in prostitution is an inadequate measure resulting in harassment and
victimization of women in this business.
The implementation of the Act regarding trafficking is largely left to the State governments.
There is no machinery to oversee and coordinate at the Central level.
ITPA reflects the system of suppression (prohibition) of prostitution which does not eliminate
prostitution but it pushes prostitutes underground. By going underground, they lose their social
status and are being made criminals. This leads to prostitutes working under a pimp who usually
assault and abuse sex- workers and bribe government officials.

12 | P a g e
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SHALL INDIA LEGALIZE PROSTITUTION?
In numerous countries prostitution is illegal according to their legislature however the practice is
pardoned in reality. Channelizing prostitution provides easy financial assistance and it can be one
of the most successful measures to curb sexual violence and rapes46. Also it will protect sex
workers from exploitation from police, customer and from people in position of power and will
bring sex industry out of the black market47
The benefit of channelizing prostitution will give origin to track record of Sex workers.
Legalizing prostitution will control the spread of HIV-AIDS and promote women’s health.
Channelizing prostitution can stop sex trafficking and diminish hidden illegal prostitution.
Recognizing prostitution as an economic activity will enable women to obtain working permits
as "sex workers".
However, with the demand of prostitution to be “legalized” or “channelized’ gives dawn to some
basic questions like what does the term “legalize” and “channelize” actually imply? Does it
insinuate that prostitutes can open a brothel or sex any where she desires? Does it imply that
prostitutes can operate in open by causing disturbance to the public? Does it denote that now
prostitutes can file false cases of rape against their own customers?
The only way to “channelize” it is if sex workers agree to operate in specially designated areas
traditionally known as red-light areas where sex-workers can seek their individual licenses or
licenses for registered brothels. The best way to deal with it is to adopt a practical approach and
allow the profession to continue but within the regulations designed by the state which should
include mandatory registration of prostitutes with local authorities with regular health check ups
and taxation and after getting a clearance the prostitute should be allowed to work professionally,
generally in officially designated areas48
Channelizing prostitution can eradicate child prostitution, reduce the spread of STDs, might
reduce the number of sexual offences against women, eliminate forced prostitution and protect
the rights of sexual workers. Also it will reduce the expenditure incurred by police. Drug abuse
problems can also be cured.

46

https://marginalrevolution.com/marginalrevolution/2017/10/prostitution-reduces-rape.html
https://harvardcrcl.org/to-protect-women-legalize-prostitution/
48
Jeein D'Cunha, Prostitution Laws - Ideological Dimensions and Enforcement Practices, 61 (1991, 1st ed.)
47
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The Global Commission on HIV and the Law49, UN special report on Right to Physical and
Mental Health50 and The Commission of AIDS in ASIA51 have recommended that sex work
between consenting adults should be decriminalized and sex workers should be ensured safe
working conditions. To take all measures to prevent police harassment and ensure that antihuman trafficking laws target those who use force or coercion to procure people into commercial
sex.
On the flipside, legalizing prostitution may stimulate more women into prostitution if they
misinterpret this business as way for easy money genesis. There is a possibility that this could be
a revenue-generating industry for the Government therefore the rules have to be stringent to
regulate this industry. Legalizing prostitution may also incite human trafficking and child
prostitution if there is negligence in performance of duties by government officials. Thus it is
very vital to channelize this business with stringent rules and regulations so that the abuse factor
can be eliminated.

49

Global Commission on HIV and the Law(July-2012)pg. 43.
Human Rights Council, Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health, Anand Grover, 27 April 2010. –
50

51

Report of the Commission on AIDS in Asia: Redefining AIDS in ASIA, 26 March, 2008.
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SUGGESTIONS
The SRVAW observed that lack of ID cards contributes to violence against women. 52 Therefore
Identity cards like Voter’s ID card, AADHAR Card and a separate ID or license, the same was
requested in Budhadev case53 so that violence against this vulnerable group could be eliminated.
Accessing basic health care is a major problem faced by women in sex work 54 because the
workers possess a fear of exposure of their identity which will lead to exploitation and extortion
of money therefore it is the alarming need of the hour to provide these women with health care
facilities in absence of any exploitation. Promote regular HIV-AIDS check up for sex workers
and when any sex worker is found to be infected, she should be given medical assistance instead
of arrests.

Sex work and trafficking should not be amalgamated. Decriminalizing sex work no where means
that trafficking in person should be legalized. If a person makes a women do prostitution without
her consent and fear of somebody or something then this particular act should be held liable
under relevant laws but if the women does sex work out of her own will, she should not be
harassed by law administration. Measures to address trafficking in persons should not
overshadow the need for effective measures to protect the human rights of sex workers55. The
Supreme Court directed the state governments to provide recommendations for rehabilitation of
sex workers who wish to leave sex work of their own volition and to provide conditions for sex
workers who wish to continue working as sex workers56

Trafficking is a criminal offense and should not be conflated with sex work. Trafficking of Adult
Persons and Trafficking of Children should be dealt with under two separate laws to ensure that
consenting adults are not infantilized and children are given justice.
52

UNHRC (2014) Report of the Special Rapporteur on violence against women, its causes and consequences, pg.17,
Para 70
53
Supra note 31
54
National Commission for Women, Societal violence against women and children in Prostitution,1997
55
UNHRC (2014) Report of the Special Rapporteur on violence against women, its causes and consequences,
Mission to India, p 19. A/HRC/26/Addl.1
56
Supra Note 31
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If paid sex will be common then every youth will develop perception that woman and girls are
articles to be purchased and will ultimately lead to men disrespecting and abusing women
therefore the channelized prostitution activities should be done in private.

Arbitrary arrest and detention of sex workers including sexual and verbal abuse by police should
be abolished and police should be trained with working in sex workers cases with sensitivity.
In instances where police and government officials themselves are found guilty of demanding
sexual favors and harassing sex workers, such officials should be punished and government
should be hold liable for such acts by National Human Rights Institutes57. However these day
policemen themselves are being found running a sex racket58

Sex workers are not provided with safe working environment which is contrary to The UN
Convention on Elimination of Discrimination59 which declares that States must aim at preventing
discrimination against sex workers and ensure that legislation guarantees safe working
conditions at local and national level.

Vast population in India do not want functioning brothels in their neighborhood, there provisions
should be make to confine sex work in specially designated areas traditionally known as red
lights areas thus the term “Red Light Area” should be introduced in ITPA. Sex workers should
only be allowed to practice in such areas when they are registered with local government
administration.

At the time of induction into the prostitution, 9% are below 15 years; 249% between 16 to 13
years, 27.7% between 19 to 21 years; and 32.9% are above 22 years. 15% of the fallen girls are
in the category of neglected juvenile about 25% are minors between the age group of 16 to 18
57

UNDP (2012), Sex Work and the Law in Asia and the Pacific, HIV and human rights in the context of sex work ,
pg.39
58
https://www.oneindia.com/india/bengaluru-policeman-arrested-for-running-sex-racket2414865.html?utm_source=articlepage-Slot1-8&utm_medium=dsktp&utm_campaign=similar-topic-slider
59
UN Convention on the Elimination of All Forms of Discrimination against Women, Concluding observations on
the combined seventh and eighth periodic reports of Hungary adopted by the Committee at its fifty fourth session
(11 February – 1 March 2013) pg. 6, Para23(e).
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years. The major reasons for induction of prostitution are poverty and unemployment or lack of
appropriate rehabilitation etc60.This gross negligence on the part of government is to be
eliminated so that the girls can have an alternative to earn money.
The term “child prostitution”, “child trafficking” and “prohibit commercial sexual exploitation of
children” should be induced in ITPA.

Reconcile all national laws to ensure that offences of commercial sexual exploitation of children
are always classified inalienable and in circumstances where guardian themselves are involved in
exploitation of children, more punishment should be imposed because the law was relying on
guardians to take care of children and the guardians themselves are involved in unlawful activity.

Provide mandatory free legal assistance to all children involved in legal proceeding and sexual
exploitation. Law enforcement should be sensitive towards these victims and collect maximum
evidence to charge real perpetrators. Ensure that children are not held in corrective centers or
jails during the course of legal proceedings, but are housed in appropriate shelter homes.
Develop standard of care of social service providers to assist child victims which includes
counseling, shelter provisions, rehabilitation, free education etc.

Shut down compulsory detention or rehabilitation centers for people involved in sex work.
Instead, provide sex workers with evidence-based, voluntary, community empowerment services
It’s prominent to channelize this profession by implementing new practical approaches and
measures to combat this pandemic. Those who want to continue this practice and those who want
to quit sex industry, for both various facilities and other job opportunities should be provided.

60

Supra note 6
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CONCLUSION
Sex workers in India are divulged to a range of abuse including physical maltreat and harassment
by clients, family members, community at large and state authorities. They are forcibly confined
and tried to be rehabilitated in the absence of legal protection and they face challenges in gaining
access to essential health services, including for treatment of HIV/AIDS and sexually transmitted
diseases.
Prostitutes have eternally been seen as an object to violate and to satisfy sexual desires and are
never seen as a human being with dignity and respect as if they have no aspiration of their own.
A prostitute is never seen as a victim of adverse socio-economic circumstances but as a
perpetrator. Their bodies are violated by their own customers and still they are the one
responsible for prostitution irrespective of their consent and commitment to this business.
Once prosecuted, they either end up in jail or corrective institutes, in both the cases the
government act as an abettor in infringing legal rights of prostitutes. No government official is
actually concerned with development and betterment of sex workers but to follow the old and
impractical laws. The legislature on the other hand is not intrigued in rectifying the existing law
and has a negligence approach towards the ITPA. The only time one and all are interested in
prostitutes is when they require sexual satisfaction from someone who is not their spouse.
Though The ITPA contemplates to suppress trafficking, in authenticity it concludes working
against voluntary sex work under the disguise of controlling prostitution, soliciting and seducing
for prostitution in public places, the act criminalizes voluntary prostitution. What becomes
apparent is the legal intolerance towards sexual autonomy by women involved in voluntary sex
work. Also The ITPA is totally ineffective in eliminating trafficking, forced prostitution and
child prostitution. In the given circumstances, it is vital and desirable to enact a central law
which will establish uniformity across the country. Targeting sex workers might not suppress
legal oppression of sex workers instead laws should be more concentrated towards legal
reformation. The ITPA should be superseded by a law that only criminalizes trafficking, forced
prostitution and child prostitution. The act must be shaped with a behavior that the rights of
women in prostitution are not trampled in any manner.
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There is congenital discrimination contained in the act in such a manner that the women in
prostitution end up being victimized. They are prosecuted if they are found practicing
prostitution. The vision of rehabilitation is totally ludicrous, If the Magistrate finds it fit to send
these women to corrective institute then he/she may order to confine these women in a place
where they deem fit without asking the women if they need rehabilitation. Institutional
rehabilitation is to be obliterated since it promoted victimization of women and instead of
vigorous incarceration practical and feasible alternatives should be generated
The provisions of ITPA are thoroughly abused by police to harass women in prostitution. The
police seek bribes or sexual favors from these women. This harassment by government officials
is to be eradicated from the roots and those cops who are found doing such activities should be
relieved from their duties.
Channelizing sex work nowhere means that prostitutes should be allowed to operate in public
and causing disturbance to the public at large. All the activities related to sex work should be
confined to a special designated area and away from city and populated area.
It is time we provide basic human rights and a dignified life to this vulnerable group of society so
that they get the recognition and respect which they have been lacking for centuries now.
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