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INTRODUCTION
Organ donation is a medical process which is gaining importance these days. We frequently find
that there has always been a steady increase in the number of people waiting for organ
transplants. It is in such a situation that the Transplantation of Human Organs and Tissues Act of
1994 gains importance. After independence in 1947, our country has not had a proper statute for
organ transplantation. Being a signatory of the International Covenant on Economic, Social and
Cultural Rights (ICESCR), India was duty bound to ensure that Article 12 (1)1 of the Covenant
shall be enforced as well. There have been certain specialized legislations with the intent of
regulating organ transplants in some states, namely in Maharashtra (Bombay Corneal Grafting
Act, 1957, Maharashtra Kidney Transplantation Act, 1982), Tamil Nadu, Karnataka and even the
National Capital Territory of Delhi. Inspite of the fact that the matter pertaining to health is an
item in the State List, this legislation was enacted by the Union Government, invoking powers
granted to it under Articles 2492, 2503 and 2524 of the Constitution of India(Article 252 came
into operation since the states of Maharashtra, Himachal Pradesh and Goa requested the Union
Government to initiate an Act for the purpose of regulating organ transplantation).

1

Article 12 (1)- 1. The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health.
2
Article 249- Power of Parliament to legislate with respect to a matter in the State List in the national interest
3
Article 250- Power of Parliament to legislate with respect to any matter in the State List if a Proclamation of
Emergency is in operation
4
Article 252- Power of Parliament to legislate for two or more States by consent and adoption of such legislation by
any other State

1|Page

LAWYERS GYAN JOURNAL || ALL RIGHTS ARE RESERVED

VOL 1 ISSUE 3

ABOUT THE ACT
The Act was passed in 1994 and at present, contains 25 Sections. The main object of the Act is to
regulate the process of organ donation in the cases of both living donors as well as deceased
donors and to ensure that commercial transactions do not take place.
THE PREAMBLE
The preamble clearly lays down the object of the Act, which “to provide for the regulation of
removal, storage and transplantation of human organs and tissues for therapeutic purposes and
for the prevention of commercial dealings in human organs and tissues and for matters connected
therewith or incidental thereto.” This itself clearly conveys the legislative intent and purpose of
the statute.
BRAIN DEATH AND ITS INCLUSION IN THE MEANING OF DEATH
Section 2 (d) of the Transplantation of Human Organs and Tissues Act of 1994, defines brain
death as “a stage at which all functions of the brain stem have permanently and irreversibly
ceased and is so certified under sub section 6 of Section 3 of the Act”. Further, Section 2 (e) has
defined deceased person which also includes the condition of brain stem death. Before this Act,
the two laws which existed had not mentioned brain death in their definition of death. Section 46
of the Indian Penal Code defined death to “denote death of a human being unless contrary
appears from the context”. Section 2 (b) of the Registration of Births and Deaths Act (RBDA),
1969, defined death as “the permanent disappearance of all evidence of life at any time after live
birth has taken place.
TRANSPLANT COORDINATOR
By an amendment carried out in 2011, there has been a new insertion carried out which lays
down a person of a new capacity- transplant coordinator. According to Section 2 (q) of the Act,
transplant coordinator has been defined as “a person appointed by the hospital for co-ordinating
all matters relating to removal or transplantation of human organs or tissues or both and for
assisting the authority for removal of human organs in accordance with the provisions of sections
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3.” It is also necessary as per Section 14(4)5, that hospitals in order to get registration under sub
section 1 of section 15 of the Act, must have a person appointed as transplant coordinator.
LIVING DONOR TRANSPLANT AS PER THE ACT
The most essential purpose of this Act is to regulate the process of organ donation and that any
such transaction is not carried out with a criminal intent. The Act at the time of its inception, had
some legal lacunae and areas lacking accuracy and clarity with regard to organ donation. This
was cleared by the Amendment Act of 2011 and later on, the rules made by the Central
Government, invoking power granted to it under Section 24 of the Act. Now a living donor
transplant is carried out as per the following procedure:
Those persons who are willing to donate organs are supposed to fill up an authorisation form. If
the donor is a near relative of the recipient such as mother, father, brother, sister, son, daughter,
spouse or grandparents, they will only have less formalities to comply such as providing proof of
their relationship either by genetic testing or legal documents. If the donor is not a near relative,
both the parties are supposed to provide a joint authorisation and all the supporting documents
before an Authorisation Committee constituted under clause (a) or clause (b) of sub section (4)
of Section 9 of the Act. The Committee shall scrutinise all the documents and conduct and
interview for both the donor and recipient to ensure that the donation is being carried out purely
out of altruism or affection for the recipient. The Central Government has been granted the
power to decide for the constitution of Authorisation Committee and the same along with the list
of supporting documents have been clearly stated in Transplantation of Human Organs and
Tissues Rules of 2014.

5

Section 14(4)- No hospital shall be registered under this Act, unless the Appropriate Authority is satisfied that such
hospital has appointed a transplant coordinator having such qualifications and experience as may be prescribed.
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DECEASED DONOR TRANSPLANT AS PER THE ACT
Deceased donor transplants take place after the death of the donor. After, brain stem death has
been confirmed by a board of medical experts6 in the hospital where the death happened (The
board of medical experts is formed as per the directions of the Appropriate Authority 7). This is
confirmed by carrying out various tests such a Central Pain Assessment8, Apnoea Test9 and
various ancillary tests10 twice in the time gap of 6 hours. Once the patient is confirmed brain
dead, everyone is racing against time. All the major organs should be transplanted within a
matter of hours:
i.

Heart- within 4-6 hours

ii.

Liver- within 12-24 hours

iii.

Kidney- within 48-72 hours

iv.

Heart-lung- Within 4-6 hours

v.

Lung- within 4-6 hours
(Storage time of organs vary based on the speed of deterioration of the
organ tissues. This depends upon the patient’s physiology.)

However, if the consent has not been obtained prior to the death of the donor from the donor
himself/ herself, the same can be obtained from the near relative or a person in lawful possession
of the body and get it authorised from them as per Form 8 prescribed in the Transplantation of
Human Organs Rules of 2014. After this procedure a matching recipient should be found and the
6

The constitution of the board has been laid down as per Section 3 (6) of the Act- (i) the registered medical
practitioner in charge of the hospital in which brain-stem death has occurred; (ii) an independent registered medical
practitioner, being a specialist, to be nominated by the registered medical practitioner specified in clause (i), from
the panel of names approved by the Appropriate Authority; (iii) a neurologist or a neurosurgeon to be nominated by
the registered medical practitioner specified in clause (i), from the panel of names approved by the Appropriate
Authority:2 [Provided that where a neurologist or a neurosurgeon is not available, the registered medical practitioner
may nominate an independent registered medical practitioner, being a surgeon or a physician and an anaesthetist or
intensivist subject to the condition that they are not members of the transplantation team for the concerned recipient
and to such conditions as may be prescribed;] (iv) the registered medical practitioner treating the person whose
brain-stem death has occurred.
7
Appropriate Authority is constituted as per Section 13 of the Act. The 2011 Amendment Act added a provision by
inserting Section 13-A for constituting Advisory Committees to aid and advise the Appropriate Authority
8
This test is carried out to by applying noxious stimuli(damaging a tissue to cause pain) to specific regions to see
whether there is any response to pain.
9
This test is done by providing the patient with intense physiological stimulation to breathe to see whether there is
any respiratory control reflexes.
10
These tests are carried out in situations of uncertainty or in cases where an Apnoea test couldn’t be performed.
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organ should be transported to the place where the recipient is present and the transplantation
should be carried out. The main reason as to why the procedure for transplantation the case of
deceased donors is not complicated as in the case of living donors is the time factor itself.
Sections 10, 14 and 15 lay down the ways of registering hospitals and tissue banks involved in
organ transplantation.
APPEAL PROVISION
This Act itself contains the Appeals provision for those aggrieved by the decision of both
Authorisation Committee and Appropriate Authority to the Central Government 11 or respective
State Governments12. The Appeal should be filed within a period of 30 days from the date of
receiving the order.
OFFENCES AND PENALTIES
Especially due to the fact that the Act is constituted to wipe out the evil of commercial
transactions, it also has various penal provisions for offences of such kind, namely
i.

Section 18: Punishment for removal of human organ without authority

ii.

Section 19: Punishment for commercial dealings in human organs

iii.

Section 19A: Punishment for illegal dealings in human tissues

iv.

Section 20: Punishment for contravention of any other provision of this Act

v.

Section 21: Offences by companies

Cognisance of offences under this Act shall be taken by Judicial First Class Magistrate or
Metropolitan Magistrate Court.

11

In cases where Authorisation Committee is constituted as per Section 9 (4) (a) or Appropriate Authority is
constituted as per Section 13 (1)
12
In cases where Authorisation Committee is constituted as per Section 9 (4) (b) or Appropriate Authority is
constituted as per Section 13 (2)
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LEGAL AND ETHICAL ISSUES
This Act is in fact a need of the hour since we see that there is a rising increase in people waiting
for organs. But the biggest issue to be solved is people’s lack of awareness with regard to organ
donation. People seldom volunteer to donate organs, causing a big issue of shortage of organs.
This has resulted in a situation where there is steady increase in the number of people waiting for
organs, but only a fixed number of people volunteering to be organ donors. This has to be sorted
out, which can be done by spreading awareness about organ donation, the importance of
indulging in such a noble cause and the idea of helping another person live his/her life to the
fullest. Only if these aspects are carried out, will there be a full-fledged implementation of the
Act.
Inspite this Act which strictly regulates the process of organ donation, people still find loopholes
to indulge in organ trade and trafficking for the sole intention of making money. This has also
led to a situation where even hospitals are seen under a veil of doubt with regard to whether their
observations of the patient are geared by profit motives. Further, there are rackets specialised in
conducting organ trade. Moreover, poor people, due to their dire need for money, consent for
such procedures as well, for putting an end to their monetary issues. This causes difficulty not
only to those donors who are on the waiting list due to shortage of organs, but also is unsafe for
the donors and recipients getting involved in these backdoor transactions, since this procedure of
transplantation might be carried out in an unsafe way, leading to health hazards for them as well.
Therefore, it is best that a suitable law be brought into force for curbing this evil as well, to
ensure that those who rightly deserve the organs are given a safe transplant as soon as possible,
at the same time, severely punish those people with malafide intentions trying to make profit out
of this noble cause.
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