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ABSTRACT: 

On 28th September 2018, the Supreme Court lifted the restriction on women to enter into the 

Sabarimala Temple and open the doors of the Sabarimala Temple to women of all age groups. 

The judgment by the Supreme Court led the people to lift their eyebrows and many protests 

were outburst. In this article, the authors discussed the historical and scientific background 

for the restriction. We also discussed the protocols followed by the pilgrims. It is a debatable 

issue whether the restriction on the women to enter into the Sabarimala Temple violates 

Articles 14, 15(3), 17, 25 and 26 or not? We analyzed the pros and cons of this issue and gave 

a full stop to this issue by analyzing some High Court and Supreme Court cases. While 

women are prohibited to enter into the Sabarimala Temple there are some temples where men 

are prohibited to enter into it. Hence, we listed out the temples and also held down the reasons 

for the restriction. Finally, we concluded that the prohibition on women into the Sabarimala 

Temple doesn't violate Articles 14, 15(3), 17, 25 and 26 and the restriction is imposed only to 

follow the customs and culture and not to reduce the reputation of the women1. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

1 KEYWORDS: 
1. Menstruation 2. Naishtika Brahmachari 3. Swadharma 
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INTRODUCTION: 

Sabarimala temple is one of the ancient temples in India which is located on a hilltop in 

Kerala's Pathanamthitta district and surrounded by 18 hills in the Periyar Tiger Reserve. This 

temple is dedicated to Lord Ayyappa, the god of growth. Every year many pilgrims from 

Kerala, Tamil Nadu, Karnataka, Andhra Pradesh and various parts of the country and the world 

visit Sabarimala Temple. The worship in this temple opens only during the days of Mandala 

Pooja in November-December, Makar Sankranti on January 14 and Maha Vishuva Sankranti 

on April 14 and the first five days of each Malayalam month2. The pilgrims have to observe 

fasting for 41 days and also should avoid Non-Vegetarian foods, alcohol and cutting of hair 

and nails. They should bath twice in a day and visit the local temple regularly. The pilgrims 

wear black or blue clothes and they do not shave until the completion of the pilgrimage and 

smear vibhuti on their forehead. 

For a prolonged period, the practice of restriction on women into the Sabarimala Temple was 

followed. In 1991, the Kerala High Court restricted the women of age group between 10 and 

50 to enter into the Sabarimala Temple as they were of the menstruating age and also held that 

the restriction does not violate Articles 15, 25 and 26 of the Constitution and it does not 

violate any provisions of the Hindu Places of Public Worship (Authority of Entry) Act. 27 

years after on 28th September 2018, in India young lawyers association vs. State of Kerala3, 

the Supreme Court lifted the restriction on the women into the Sabarimala Temple and 

overruled the judgment of the Kerala High Court in 1991. Many protests were outburst due to 

this judgment. 

 
REASONS BEHIND RESTRICTION: 

HISTORICAL PERSPECTIVE: 

Lord Ayyappa, like every God in Hinduism has his own personality. It is believed that God 

had taken the oath of celibacy. In History, there is a story behind the restriction of women 

from entering the Sabarimala temple and it is believed by his staunch devotees. 

Lord Ayyappa was born out of two men deities Shiva and Vishnu (in the form of Mohini). 

The purpose of his birth was to defeat a female demon. After she was killed by 

 
 

2 Richa Taneja, The Story of Sabarimala: Origin, Beliefs and Controversy over women entry, NDTV, (Oct. 17, 
2018, 04:11 PM), https://www.ndtv.com/kerala-news/the-story-of-sabarimala-origin-beliefs-and-controversy- 
on-women-entry-1933477 
3 India young lawyers association v. State of Kerala, (2018) SCC ONLINE SC 1690 

http://www.ndtv.com/kerala-news/the-story-of-sabarimala-origin-beliefs-and-controversy-
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Ayyappa, a beautiful woman emerged from her. She had been cursed to live as a demon and 

her killing reversed her curse. And that young woman fell in love with the Lord Ayyappa. She 

asked him to marry her but he denied and told that he was bound to live as "Naishtika 

Brahmachari" in the forest and to answer the prayers of his devotees. And he assured that he 

would marry her once Kanni swamis stop coming to the temple. It is believed that still the 

young woman waits for him at the neighbouring shrine and she is worshipped as 

"Malikapurathamma" by the Ayyappa devotees. He kept himself away from all the worldly 

desires including contact with women. So, the temple is resided by the energy of Brahmacharya 

(Celibacy) and Vairagyam (Dispassion). It is the temple to the path of renunciation which is 

called as Nvritti marga and is not to the path of family i.e, Pravritti marga. 

This is the historical reason for the imposition of restriction of women between the age of 10 

and 50 into the Sabarimala temple. The devotees see the restriction as to the empathy for 

Maligaipurathamma's eternal wait and the respect for the Lord Ayyappa's commitment to 

answer the prayers of devotees in the form of celibate. 

 
SCIENTIFIC REASON: 

Women are blessed with the ability to conceive and become mothers. The ability to give birth 

to a child is considered a privilege. In Hinduism, it is called as Swadharma i.e, a personal duty 

of women. Menstruation is a biological process that occurs in women to make them capable 

of conceiving. The Prohibition is imposed because the energy of the temple has the power to 

interfere with the Swadharma of women and even it may cause an imbalance in the menstrual 

cycle. It should be understood that the prohibition has nothing to do with gender 

discrimination but it is imposed keeping in mind that entering the temple can have a negative 

impact on gynaecological health of women. 

Sabarimala is not the only place in the world where women are restricted to enter. Mount 

Athos in Greece and Mount Omine in Japan impose restrictions on the women of all ages4. In 

Mount Athos, even female animals are barred from entry. Both the places are at an altitude of 

more than 5000 feet. The scientific research shows that high altitude affects female's fertility 

and it results in early menopause. 

Sabarimala yatra is carried out by the devotees to experience spiritual enlightenment. This can 

be experienced only through certain rules and restrictions followed during 41 days of yatra. A 

devotee has to withhold the human seed (sperm in male and ovum 

 
4 Why women are banned from Mount Athos?, BBC News, 
 (May. 27 2016), https://www.bbc.com/news/magazine-36378690  

http://www.bbc.com/news/magazine-36378690
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or egg in female) in order to experience the spiritual process. But for women in the menstrual 

age, the egg is involuntarily released during menstruation. So, a woman cannot complete the 

41-day vrata which is a core practice to attain spiritual enlightenment. 

We have to understand clearly that every cultural practice in Hinduism is very scientific in 

nature and it has to be respected. Hinduism is not only a religion to follow blindly, rather it 

teaches the way of life one has to possess. 

 
THE PROHIBITION DOES NOT VIOLATE ART.14: 

The restriction of women into the Sabarimala temple does not violate the Art. 14 of the 

Constitution, it falls within the reasonable classification test and has a clear nexus to the 

classification made and object to be attained. In Budhan Chaudhary vs. State of Bihar5, the 

Patna High Court held that for a reasonable classification two conditions must be satisfied: 

x The classification of a person from others or a group other groups should be an 

intelligible differentia 

x That differentia must have a rational relation to the object sought to be achieved by  

the statute in question. 

The same two conditions were held by the Bombay High Court in Ram Krishna Dalmia vs. 

Justice S.R. Tendulkar6. 

The restriction of women into Sabarimala temple fulfils both intelligible differentia and 

reasonable relation to the object sought to be achieved. The classification made on women of 

menstruating age of 10 – 50 has a reasonable classification, as it does not ban all women it 

only restricts certain specific women. If a statutory law is arbitrary in context of Art. 14, such 

law should be removed. Here the classification which is made is reasonable and non-arbitrary, 

so it is the principle of an essential element of equality. The restriction is imposed only to 

protect the religious faith, custom and belief of worshippers which is very much reasonable. 

When a law is being tested under article 14 on the grounds of reasonableness, the objective of 

the law must be taken into consideration. If the objective of the law is illogical, unfair and 

unjust then the law is unreasonable. Here, the objective of the rule is to protect the 

 

 

 
 

5 Budhan Choudhary v. State of Bihar, AIR (1955) SC 191 
6 Ram Krishna Dalmia v. Justice S.R.Tendulkar, (1958) AIR 538 
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very character of the temple and the faith and customs followed from time immemorial which 

is in the light of established propositions of law interpreting Articles 14, 15 and 16, providing 

for appointment in women's college, of a lady principle or a lady teacher, the Court while 

giving judgement highlighted that the ambit and scope of equality as Article 14 does not bar 

rational classification. The discrimination of men and women was reasonable and would be in 

the form of Naistika Brahmachari. To enter into the Sabarimala temple the male worshippers 

should follow 41 days of fasting and celibacy and distraction from the opposite sex would cause 

damage to the celibacy followed. The menstruating women will not be able to follow 41 days 

of fasting and complete it. Thus, the prohibition of women into the Sabarimala temple doesn't 

violate Article 14 of the Constitution. 

 
THE PROHIBITION DOES NOT VIOLATE ART.15 (3): 

Art. 15 (3) of the Constitution is not a mandatory duty of the State to be performed. In Indra 

Sawhney v. Union of India7, Justice Thommen stated that 16(4) is an enabling provision 

conferring a discretionary power on the state which is equally applicable to Art. 15 (3). A 

government order which declared women as ineligible for the post of work in amen's jail is 

not violating of Article 15(1) of the Constitution which does not permit discrimination of the 

ground of sex, for the reason that if a woman was appointed as a warden in jail, it was difficult 

for her to maintain discipline among the offenders in jail. It is submitted that this 

discrimination seems to be reasonable because it involves the safety of a woman. The same 

reason is applied for the restriction of the women entry being protective discrimination for the 

women. 

In the case of Dr. Gulshan Prakash v. State of Haryana8, the Honorable court had held that 

enabling provision is the discretionary power of the state which it may or may not exercise. 

There is no obligation on the part of the state to make special provisions as it's the 

 

 

 

 

 

 

 
 

7 Indira Sawney v. Union of India, (1992) 3 SCC 217 
8 Dr.Gulshan Prakash & ors. v. State of Haryana, (2010) 1 S.C.C 477 
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state's discretion to decide whether there is any need to make special provisions. So, it's an 

enabling provision. 

In the Sabarimala Temple restricting women and children from entering into the temple 

which is located in the hilly regions, with low safety measures for the women. The state makes 

reasonable discrimination on the part of women entry considering the physical safety of both 

women and children hence it does not violate Art.15 (3). 

The prohibition of women from entering into the temple which is located in the hilly regions, 

with low safety measures for the women. The state makes reasonable discrimination on the 

part of women entry considering the physical safety of both women and children hence it 

does not violate Art.15 (3). 

 
THE PROHIBITION DOES NOT VIOLATE ART.17, 25 AND 26: 

In Appa Balu Ingale vs. State of Karnataka9, the Supreme Court held that "Untouchability" is 

a term of art that refers to the specific caste-based practise which has existed in India for a 

very long time. The word "Untouchability" was not capable of precise definition. Art.17 and 

Art.25 (2) (b) should be co-jointly read. The Constitution framers had made purposive 

construction on Art.17 which doesn't make any special provision for a religious institution in 

Art.25 (2) (b). In Art.25 (2) (b) the word persons do not specify the sex of the people of the 

religion. Art.14 to 18 binds on secular institutions whereas articles 25 and 26 bind on religious 

institutions, thus Art.17 when applied to religious institutions violates the fundamental nature 

of Art.25 and 26. When Art.17 extended to religious matters leads to situations of guarantee 

to women entry into all Hindu institutions if Art.17 is applied to religious matters, the test of 

rationality fails because Art.14 to 18 are applied to secular institutions on rationality whereas 

Art.25 and 26 are applied to religious institutions on the belief of faith. 

The Constitutional framers made "Untouchability" for caste-based practices and not for 

practices related to customary practices of the religion. Justice Gajendran Yadkar stated that it 

is referred to the practice of untouchability has committed by Hindus against Harijans or 

lower caste people and not against sex i.e. women. In the instant case Rule 3(b) which is the 

restriction imposed does not expel all the women but only certain specific women, this does 

not amount to untouchables on the part of women, it merely comes under exclusion or 

separation. The prohibition of untouchability enshrined in Art.17 is inapplicable. The 

 
 

 

9 Appa Balu Ingale vs. State of Karnataka, AIR 1993 SC 1126 
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exclusion of women constitutes an Essential Religious Practice and is in accordance with the 

character of the deity as a Naishtika Brahmachari. 

 
SABARIMALA- THE PLACE OF UNITY: 

Pilgrims undertake 41 days of ascetic life before going to Sabarimala temple. During those 41 

days, they attend prayers and Bajans in the group. Every Ayyappa devotee has to touch every 

other devotee's feet irrespective of their caste and age in that group. The practice is very 

unique in nature and this shows that everyone is equal before God. 

The Sabarimala temple is one of the few temples, which welcomes the people of all religion 

and faith. So it is clear that the women of menstruating age are restricted from entering the 

temple with valid reason and they are not discriminated. 

 
INDIAN TEMPLES WHERE MEN ARE NOT ALLOWED: 

The restriction on women into the Sabarimala temple became a burning topic. But there are 

some temples where men are not allowed to enter into the temple for a certain period. The 

temples are as follows10: 

1. Kamakhya temple: 

Kamakhya temple is located in Visakhapatnam where 'creative divinity' of women is 

worshipped. Men are restricted to enter into the temple for four to five days to observe the 

privacy of women during their period of menstruation. 

2. Lord Brahma Temple: 

This temple is located in Pushkar, Rajasthan. Married men are restricted to enter into this 

temple. Only the celibate priests are allowed to enter into this temple. 

3. Devi Kanyakumari / Kumari Amman Temple: 

This temple is located in Kanyakumari, Tamil Nadu. Only unmarried men are allowed to 

enter into this temple till the gate of the temple, while the married men are restricted to enter 

into this temple. The prohibition of men is because Kanya Maa Bhagwati Durga is 

worshipped by women only. 

4. Mata Temple: 
 
 
 
 

 

10 Indian temples where men can’t enter on certain days, The New Indian Express, Sep 28, 2018, 
https://www.newindianexpress.com/nation/2018/sep/28/indian-temples-where-men-cant-enter-on-certain-days- 
1878292.html#:~:text=The%20Kumari%20Amman%20temple%20situated,prohibited%20from%20entering%2 
0the%20premises, 

http://www.newindianexpress.com/nation/2018/sep/28/indian-temples-where-men-cant-enter-on-certain-days-
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Mata Temple is situated in Muzaffarpur, Bihar. Here even male priests are not allowed to 

enter into this temple. Only women are allowed to enter during the period of their 

menstruation period. 

CONCLUSION: 

Being the citizens of India, we always cherish the diversity of our motherland. We all want 

diversity to be protected. The Prohibition of women of menstruating age is oneof the diverse 

traditions which are followed by the Sabarimala temple. So, we should prefer protecting the 

tradition from protesting against it. We have to understand that the restriction is not based on 

misogyny and it does not violate any provisions of the Indian Constitution and also provisions 

of the Hindu Places of Public Worship (Authority of Entry) Act. It is imposed for the benefit 

of women and not against them. Let us not insult the age-old traditions and cultures, which 

actually have true meaning behind the practice, in the name of feminism and modernity. 
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Abstract: 
 
Today, suicide has become a trend. It is a serious topic for today’s era. People have started 

committing suicide instead of finding solutions to their problems. It’s an act done due to the 

storm of emotions and mental instability. India has highest suicide rate in all over the Asian 

countries. Suicide is different from ordinary death as it creates a disruptive psychosocial 

disorder and adverse effects on society. It’s an overall loss of family, friends and society. It is 

hard to stop suicides by creating havoc and punishments in society like it was in India before 

implementation of Mental Health Act 2017, but it is important to spread awareness and to make 

people understand the importance of life. 

Not getting success is okay, but losing yourself and committing suicide due to such failure is 

always cowardice. It’s easy to start again from the beginning, rather than to kill our self for a 

temporary loss. 

This article aims to provide the epidemiological and demographic factors of suicide in India 

and suggests the strategies for the prevention of suicide. 

PREFATORY 
 
The word suicide is derived from the Latin word suicidium (sui-caedere) which means to kill 

oneself. Suicide is a personal loss or tragedy which is a result of an action taken in hopelessness, 

isolation, etc. which directly or indirectly affects the connected persons too. The attempt to 

suicide is defined as a non-fatal self-directed potentially injurious behavior with intent to die.1 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1 KRUG E. Vol. 1. Genèva: World Health Organization; 2002. World Report on Violence and Health; p. 185. 
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SUICIDE TREND IN INDIA 
 
Suicide is now a trend in India. People get ready to commit suicide instead of finding a way 

out if they lose something. It is one of the most cowardly acts in one's life. People usually think 

that there is no reason to survive when all the doors are closed. It is general presumption 

nowadays that after losing something, suicide is a permanent solution for temporary problem. 

People do not understand that life is priceless, there is no need to end it because of any loss or 

failure. With constant efforts, hard work and positive self-confidence, any person can win over 

any problem. 

The problem of suicide in India has always been ignored and today the condition is that India 

is leading country with most suicide cases in the world. WHO estimates that about 170000 

deaths by suicide occur in India every year.2 

Although suicide is a deeply personal and a individual tragedy, it is decided by many personal 

and social factors. It is a cowardice to end your invaluable life which not only has an adverse 

effect on your life, but it also disturbs your family, friends, all the people associated with you. 

People have 2 types of thoughts in suicide, on one side as Esquirol stated that “All those who 

committed suicide are insane” and on the other side Durkheim wrote that “suicide was an 

outcome of social / societal situations.”3 

CAUSES AND STATISTICS OF SUICIDES 
 
Suicide is a personal loss for which there are no predefined reasons because it is an outcome 

of many personal problems. But the root cause according to a study published in the medical 

journal The Lancet is depression. “Depression is one of the leading causes of suicide in India, 

which has become the second leading cause of death among young Indians”. The genus of 

some of the reasons is as under- 

1. Illness – most often people died due to chronic diseases and illness of their family 

members. 
 
 
 
 
 
 

2 The LANCET E-Journal- https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(12)60606- 
0/fulltext 
3 Report of Suicide and its prevention: The urgent need in India: Indian J Psychiatry. 2007 Apr-Jun; 49(2): 81– 
84. 

https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(12)60606-0/fulltext
https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(12)60606-0/fulltext
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2. Sexual harassment– as it was held in the matter of Manikandan v/s State represented 

by inspector of police Thanjavur4, where a girl committed suicide due to a boy who 

follows her for love affair. 

3. Unemployment– Youth of India is not getting the job of their wish, the students are 

studying well and doing hardships but not getting the jobs due to less marks or due to 

reservation system, etc all this create a depression and mental disorders of students and 

may often resulted into suicide. 

4. Exam failure– we have already seen such kind of steps taken by students very often. In 

the recent movie Chichhore, we have seen that students commit suicide due to failure 

in entrance exams. 

5. Indebtedness– Due to poverty and indebtedness most of the people commit suicide as 

there is no source of income and they are under pressure of returning money or debt. 

As it was held in the matter of Rajkumar v/s State of MP where a woman committed 

suicide as she was unable to pay the loan amount. 

6. Dowry and divorce– as it was held in the matter of Packiam & Others Vs. State, Rep. 

by Inspector of Police, Sivagangai5, where a wife committed suicide due to the 

continuous demand of dowry. 

7. Love affairs– Due to the promotion of movies and series such as Tere Naam, people 

follow it in real life too and after losing love affairs take illicit steps and may also 

subjected to suicide. 

8. Poverty– as it was held in the matter of G Balaraman v/s state6 where a girl was 

committed suicide due to poverty and unemployment which leads to matrimonial 

sorrows. 

9. Illegitimate pregnancy– as it was held in the matter of Gurbacchan Singh v/s Satpal 

Singh7 and ors where the deceased committed suicide due to depression caused by 

taunts of illegitimate pregnancy. 
 
 
 
 

4 Manikandan v/s State represented by inspector of police Thanjavur (2014 (3) MLJ (Crl) 18) 
5 Packiam & Others Vs. State, Rep. by Inspector of Police, Sivagangai 2018 (3) CRIMES 132 (MAD) 
6 G Balaraman v/s state 1999 (2) CTC 703, II (2000) DMC 751 
7 Gurbachan Singh V. Satpal Singh & Ors [1989] Insc 289 
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10. Degradation of social reputation– as it was held in the matter of S.S. Chheena Vs. Vijay 

Kumar Mahajan8 a law student committed suicide due to false allegations of theft. 

11. Mental abuse– as it was held in the matter of Indera v/s State of Haryana9 where a man 

died due to torture of in-laws. 

12. Death of near or dear ones– it is also a grave concern in these days where people are 

emotionally weak enough to take illogical actions due to sudden loss of any near or dear 

ones. 

13. Court cases – Implication of false charges and registration of false FIRs create mental 

disorders and create problem such as depression which may leads to suicide. 

14. Family disputes and problems– as it was held in the matter of P.Mani v/s State of Tamil 

Nadu10, where wife had committed suicide with use of kerosene and fire in order to 

implicate her husband to make his life miserable. 

15. Unknown reasons 
 
The prevalence of suicides has been increasing over the years. Currently, suicide is an 

important issue in the Indian context. In India, the number of people who attempt suicide is 

increasing very fast every year. The number of people who commit suicide is 25 times the 

number of people who die by suicide. According to the W.H.O. report,11 800,000 people die 

due to suicide every year worldwide, i.e. one person dies by suicide in every 40 seconds. 

Suicide is the 3rd leading cause of death among top 13 causes. According to study of L. 

Vijaykumar in the article “Suicide and its prevention: the urgent need in India” - In the past 20 

years the suicide rate has rapidly increased from 7.9% to 10.3% per100,000 mostly in southern 

regions12. 

Since, attempting suicide in India was a crime under section 309 IPC, due to which the data 

and statistics we get is highly likely to be under-reported. The reports of LANCET in article 

“Suicide mortality in India: a nationally representative survey” are as follows-13 

 
 

8 S.S. Chheena Vs. Vijay Kumar Mahajan (2010) 12 SCC 190 
9 Indera v/s State of Haryana (2015) 11 SCC 31 
10 P mani v/s State of Tamil Nadu 2006 (3) SCC 161 
11 Suicide prevention Report, https://www.who.int/mental_health/prevention/suicide/suicideprevent/en/ 
12 Indian J Psychiatry, 49 (2007), pp. 81-84 
13 LANCENT VOLUME 379, ISSUE 9834, P2343-2351, JUNE 23, 2012 Suicide mortality in India: a 
nationally representative survey. 

http://www.who.int/mental_health/prevention/suicide/suicideprevent/en/
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x 40% suicide in men and 56% suicide in women happened at age group 15–29 

years. 

x A 15-year-old in India had a cumulative risk of about 1.3% of dying before the 

age of 80 years by suicide. 

According to a 2018 National Crime Records Bureau report, an unemployed person dies by 

suicide every hour. A total of 1,34,516 suicides occurred in the country, in which 92,114 males 

and 42,391 females were died from suicide. 12,936 unemployed committed suicide in 2018 

which is 9.6 percent of the total suicides. Most number of suicides committed by house-wives 

were reported in Madhya Pradesh, India (2,876 out of 22,937 suicides).14 

In 2017, a survey report was released by Lokniti-CSDS which states that – “12% or about one 

in every eight 15-34-year-olds reported feeling depressed very often. 8% said they very often 

felt lonely, 5% admitted to feeling worthless very often and about 3% reported getting suicidal 

thoughts very often and another 6% said get such thoughts sometimes and one out of every 

fourth youth moderately suffered from depression, loneliness, worthlessness, and suicidal 

thoughts. It also states that four out of every 10 people are going through depression”.15 

COMMON MEANS ADOPTED FOR SUICIDE IN INDIA 
 

1. Firearms- most often people use the firearms as it cause one shot death. Suicidal 

gunshot injuries are located on approachable areas of body like over centre of 

forehead, temple (about 60%), behind the chin, root of mouth, and pericardium.16 

2. Self-immolation- Suicide by immolation in Indian domestic is much more common in 

female category. In such suicidal burn usually some inflammable fuel like petrol, 

kerosene is used.17 
 
 
 
 

14 Chapter 2 suicides in India- https://ncrb.gov.in/sites/default/files/chapter-2-suicides-2018.pdf 
15 Key highlights from the CSDS- KAS Report ‘Attitudes, anxieties and aspirations of India’s youth: changing 
patterns’ pg 10 
16 K.S. NARAYAN REDDY; Regional Injuries, Mechanical Asphyxia, Toxicology general consideration, 
Asphyxiants, in: The Essentials of Forensic Medicine& Toxicology;  27th Edition; K Suguna Devi, 
Hyderabad; 2008; 180, 208-256, 301-332, 440,555 
17 MOHANTY MK, ARUN  M,  GRANCIS  MONTEIRO  NP,  PALIMAR  V;  Self  Inflicted  burn  fatalities 
in Manipal, India; Med Sci Law; 2005; 45(1) 27-30 

https://ncrb.gov.in/sites/default/files/chapter-2-suicides-2018.pdf
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3. Consuming overdose of pills which reacts with body and may leads to death of a person. 
 

4. Hanging- Hanging is a common method where death occurs due to the blocking of air 

pipe and the weight of the body by the tightening of neck with the help of rope or any 

tightening ligature. Although hanging is a common means for suicide in India, but in 

most of the cases, hanging does not result in death. A study conducted at Manipal, India, 

12 cases of hanging were studied between 1985-90, wherein 11 cases were suicide and 

among them 10 recovered.18 

5. Drowning in water bodies such as rivers, bowlly, wells and tanks which leads to filing 

of water inside the lungs and the person would die due to resistance of oxygen supply. 

6. Poison- use of cyanide capsules, injections and inhalation of poisonous substances are 

used as a poison. This could be from self-administration of an over dosage of a 

medicinal drug, pesticides or a cleaning solution used at homes.19 

7. Jumping from height. 
 

8. Coming under running vehicles. 
 
INDIAN GOVERNMENT PERSPECTIVE 

 
Attempt to suicide was a punishable offence in India u/s 309 of Indian Penal Code 1860. The 

person who attempt to commit suicide was punished with simple imprisonment for a term 

which may extend to one year or with a fine or with both. The Mental Healthcare Act 2017 

was passed and decriminalized the section 309 IPC. According to Section 115 of the Act– 

Notwithstanding anything contained in Section 309 of the IPC, any person who attempts to 

commit suicide shall be presumed to have severe stress and shall not be tried and punished 

under this Code and the government is duty bound to provide care, treatment and 

rehabilitation to such a person in order to reduce the risk of recurrence of attempt to 

commit suicide. 

So in present context the attempt to suicide is not a crime anymore but abetting someone to do 

so is obliviously a crime under section 306 IPC. The Honble Bombay High court in matter of 

Maruti Shripati Dubal v. State of Maharashtra opined that –“We have already enumerated the 
 

18 A. NANDY; Thermal Injuries, Drowning, in; Principle Of Forensic  Medicine  Including Toxicology; 
New Central Book Agency(P) Ltd.; 3rd Edition; 2010; 440-441; 540-549. 
19 JP HENDERSON, C MELLIN, F PATEL; Suicide-A statical analysis by age, sex and method; Journal of 
Clinical forensic medicine 2005; 12;305-9. 
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different sets of circumstances in which a person may attempt to commit suicide. If the purpose 

of the prescribed punishment is to prevent people from committing suicides by deterrence, it 

is very difficult to understand how the someone can achieve this by pubishing the people who 

already want to die and have made attempts to suicide.”20 

The Apex Court upheld the constitutional validity of Section 309 IPC in matter of Rathinam 

v/s Union of India, Where the Honble Supreme Court opined that- We, therefore, hold that 

Section 309 violates Article 21, and so, it is void. The view taken by the apex court would 

advance the cause of humanisation, which is a need of the day, and also advance the cause of 

globalisation, as by deleting Section 309, the apex court would be attuning this part of our 

criminal law to the global wavelength21. 

SUGGESTIONS 
 
This is need of an hour to think and about reasons of rise in cases of suicide. The adequate 

measures to provide awareness on mental health are necessary. It is important to provide 

clinical intervention and professional help to prevent mental health conditions and promote 

mental wellness. Suicide is generally a decision made out of desperation, hopelessness, 

isolation, and loneliness. The signs of depression include feeling like there is no way out, 

staying quiet and feeling like there is no reason to live. There is an urgent need to develop a 

national plan for suicide prevention in India. Some of the suggestions are as follows- 

x Interdependence - Everyone needs someone with whom he/she can share anything and 

everything so it is wrong to quote that “I don’t need help of anyone”. Emotions are the 

natural which is god gifted and cannot be changed by saying “I don’t care”. Share 

every thought, sorrows, happiness, anxiety with anyone, and if there is no one then talk 

to your parents, children or spouse they will always be there to listen to you. And it’s 

okay not to be okay. 

x Care and protection- In today's era, everyone is so busy in the race to earn every 

fortune and fame and due to which he/she has no time left for his/her loved ones. Today 

the relationship between parent-children, husband-wife, has become such that there is 

no personal time for each other to share and care. Children's mind is so brittle that they 

need parents care and support up to certain age and they love to share happiness and 

 
20 Maruti Shripati Dubal v. State of Maharashtra, 1987 CriLJ 743 
21 Rathinam v. Union of India, AIR 1994 SC 1844 
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sorrow with their parents and when they don’t get such care and love they gradually 

develop feeling of loneliness and depression which more often resulted in suicides. So 

make some quality time from busy schedules for children and spouse and make them 

comfortable so that they can share everything whatever they feel. Don’t fierce anyone 

in the guise of discipline, always listen to them and must try to understand and explain. 

Alpa Doshi, counselling psychologist said that – “Overthinking is one of the major reasons 

that prompt a student to commit suicide. Overthinking is the root cause of Anxiety and 

depression and generally, people battling with such issues think a lot. People keep on 

thinking and add negative thoughts to their mind and if they do not seek help from others at 

the right time, this often leads to suicidal thoughts."22 

x Restrictions – There should be restrictions on access to commonly used ways of 

suicides such as eating/ drinking insecticides, pesticides, drugs. There is a need to 

develop an effective framework integrating the mental health with social welfare, 

education and other related sectors. 

x Strict Guidelines against farmer’s suicide- Farmer's suicide is a forced suicide, for 

which the government is responsible in most cases. This is one of the real problems 

which is ignored by Indian Government. Farmers are food providers and we are all alive 

only because of them. But when it comes time to listen to the problems of farmers, such 

as financial problems or crop failure, or any kind of personal problems and to solve 

those problems, then the government and officials start making foolish statements and 

attempt is made to get rid of it. In such a situation, when they have no other means other 

than farming, they are forced to commit suicide. Governmental agencies are required 

to take necessary steps and to make help lines against farmer’s suicide, so that this new 

emerging trends are to be stopped in India. 

x Strict ban on hunger strikes- Hunger strikes should be strictly banned by the 

government and should be held punishable in order to protect the lives of individual. 

Although it is fundamental right to speech and expression but sitting on hunger strikes 

is also a way to suicide. 
 
 
 

22Report of mirrornownews.com “Student suicide epidemic in India: Over 10,000 dead in 2018; mental health, 
peer pressure key causes“ https://www.timesnownews.com/mirror-now/in-focus/article/student-suicide- 
epidemic-in-india-over-10000-dead-in-2018-mental-health-peer-pressure-key-causes-report/562804 

https://www.timesnownews.com/mirror-now/in-focus/article/student-suicide-epidemic-in-india-over-10000-dead-in-2018-mental-health-peer-pressure-key-causes-report/562804
https://www.timesnownews.com/mirror-now/in-focus/article/student-suicide-epidemic-in-india-over-10000-dead-in-2018-mental-health-peer-pressure-key-causes-report/562804
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x Promoting and Supporting NGOs- There is need for promoting and supporting 

financially the NGOs by providing the capacity of primary care workers and specialist 

mental health services. 

CONCLUSION 
 
Suicide is a personal matter that should be left for the individual to decide and it cannot be 

prevented by other because its major determinants are social and environmental factors which 

are affecting the individual such as unemployment, failure, etc. over which an individual has 

relatively no control. It is indeed a mental illness but in my personal opinion, it is the greatest 

cowardice of mankind. One thing is to be kept in mind that thoughts of suicide are temporary 

and there is no need to worry, everything is possible and anything can be restarted from the 

beginning. The decriminalization of section 309 IPC is expected to have a major role in access 

to mental health treatment and possible reduction in under-reporting statistics and will provide 

mental care and protection from suicide and it will reduce the trauma and potential prosecution 

in the aftermath of a suicidal attempt. Have faith in God, if he has given you the problem; he 

will indeed give you the solution. This is the time to stand together as volunteers with mental 

health professionals and to adopt leadership roles in suicide prevention and to save the lives of 

millions of peoples. 
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ABSTRACT 

The Force Majeure and Hardship provide a legal instrument to deal with the effect of 

unexpected future events and unforeseen changes in circumstances, particularly when the 

contracts are long-termed. Looking at the current and unprecedented dimensions, it seems that 

the post-pandemic period would get burdened with the litigations dealing with these two 

concepts. Such an epidemic has occurred for the first time in the history of mankind which led 

the entire world at standstill, and therefore, measures not only for tackling such a situation but 

also for dealing with its aftermath are necessary. A principle of law (Force Majeure Clause) 

which was almost forgotten or was often overlooked since a long period has now started 

gaining importance, rather it can be said that the principle which was an exceptional legal 

remedy has now become a normal law and is referred to on the regular basis. Due to the 

nationwide lockdown on account of COVID 19 pandemic, the performance of the contract is 

hindered because either the contracting parties are unable to fulfill their contractual obligations 

or such is delayed until the situation returns to the state of affairs that existed pre-pandemic. 

And this is where the parties rely upon the force majeure clause to conclude such delay or non-

performance of the contract. But the difficulty arises when such a clause is absent in the 

contract. The law exempts the performance of the contract upon the frustration of the contract. 

But while considering the application of force majeure clause, one has to carefully understand 

whether the contract is indeed frustrated or not because sometimes despite the frustrating event, 

the object and purpose of the contract is capable of being performed substantially. These are 

the few aspects that the article intends to through light upon. 
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INTRODUCTION 
 

The Force Majeure (meaning superior force)1 clause is frequently present in contracts but is 

often overlooked. According to the current situation, wherein the entire world is facing an 

environmental crisis along with the coronavirus pandemic known as (COVID 19), makes the 

analysis of this clause’s applicability apposite because something bewildering and exceptional 

circumstances has occurred. Therefore, unusual consequences have followed from it. However, 

negligence of parties or commission of wrong, predictable natural events is outside the ambit 

of the Force Majeure Clause. Before studying the history or evolution of the doctrine and its 

application to the law of limitation, it is imperative to understand the intricacies of the 

document. 

 

EVOLUTION OF THE DOGMA OF FORCE MAJEURE 
 

In Lebeaupin v. Crispin, force majeure was held to mean all the circumstances beyond the 

will of a man, which is not in his power to control.2 Therefore, it includes vis majors like floods, 

earthquakes, epidemics, tsunamis, wars, and strikes. Nevertheless, issues regarding what could 

legitimately be encompassed as "force majeure" have always arisen and Judges have agreed 

that strikes, breakdown of machinery, which, though normally, are not included in "vis major" 

are included in "force majeure". However, there are several cases where financial crises or 

financial crashes were denied by the courts from being included as force majeure. On 

analysing the choices on this subject it's clear that where reference is formed to "force 

majeure" the intention is to save lots of the performing party from the results of anything over 

which he has no control.3 

Therefore, the rudiments of force majeure are that the event must be beyond the reasonable 

control of the affected party and must affect the ability to perform contractual obligations by 

dint of prevention, impediment or hindrance by the event. Furthermore, the affected party must 

have taken all reasonable steps to avoid or mitigate the event or its consequences. An 

illustration has been provided for a further understanding of the concept. A’s entry in his own 

                                                           
1 BLACK’S LAW DICTIONARY 718 (9th ed. 2009). 
2 (1920) 2 KB 714 at 719. 
3 Gokaldas Images Ltd. And Ors. v. Union of India And Anr., (2005) 99 ECC 523 para 17. 
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rental office is currently prohibited due to the lockdown. Could ‘A’ take shelter under this 

principle? Since his entry has been hindered and that is beyond his reasonable control also such 

a consequence could not be prevented by him by the reason of such lockdown being a ‘law’ 

for the time being in force (within the scope of Article 13 of the Constitution of India). 

Therefore, under such a situation, ‘A’ could claim a rental waiver or suspension or 

postponement of the performance of the contract via a notice sent in this behalf to his landlord. 

This ensures that the due process of law has been followed when such a notice is issued to the 

landlord and his reply is received thereof. However, considering the decision in Satyabrata 

Ghose v. Mungneeram Bangar & Co., The court concluded that a contract isn't frustrated 

merely for the circumstances during which it had been made are altered which the 

courts haven't any general power to absolve a celebration from the performance of its a part 

of the contract merely because its performance has become onerous on account of an 

unforeseen turn of events.4 However, it is wrong to assume that the court would act 

sympathetically towards the non-performing party and rule in their favor because it is necessary 

to prove that the event was unforeseeable and was reasonably mitigated but the consequences 

could not be still avoided. Assuming, a contract was entered into on the 01st of March 2020, 

the parties cannot claim protection under this clause because by March, epitomizing the 

situation in Italy, every reasonable or prudent human tended to foresee the event that would 

affect the performance of the contract. But if it was made in March 2019, then probably this 

provision would come to the rescue, provided that the force majeure clause was included in the 

contract. And in case of absence of such clause, perhaps one could find shelter under the 

doctrine of frustration stipulated by the Indian Contract Act, 1872, provided the party claiming 

frustration shall show the direct correlation between the non-performance and the said event 

i.e. the COVID 19 pandemic and the lockdown and also that the non-performance was not due 

to any other reason such as lack of funds or economic crisis. Therefore, the consequence of the 

absence of the act of god clause is that the burden of proof shall be much above if the act of 

god Clause was present. 

To support the illustration, a judgment’s reference is given - in the case of Energy Watchdog 

v. Central Electricity Regulatory Commission5 the judges were of the view that neither was 

the basic basis of the contract dislodged nor was any frustrating event present, apart from an 

increase within the price of coal, and where alternative modes of performance were available, 

                                                           
4Energy Watchdog v. Central Electricity Regulatory Commission (2017) 14 SCC 80 (India). 
5 Ibid 4. 
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albeit at a higher price. This, therefore, doesn’t lead to the contract, as a whole, being frustrated. 

Similarly, here, the rental contract can be postponed instead of terminating it as a whole, 

awaiting the resumption of the situation which was prevalent before the attack by the virus. It 

is also pertinent to note where the lockdown does not frustrate the object and purpose of the 

contract but merely leads to delay or inconvenience to the contracting parties, the parties are 

not capable to take shelter under Section 56 of the Indian Contract Act. 

Also in the Satyabrata case6 (supra), due to the absence of definite period within which the 

construction work was to be finished, the court considered the temporary requisition of land by 

the government as a ground not rendering the contract impossible as a whole because when the 

contract was made, there existed conditions of war prevailing which indicates that the parties 

had enough foresight at the time of making the contract. Consequently, the requisition would 

only delay the construction work, but it certainly doesn’t make it impossible. This shows that 

the courts are vigilant in ensuring that the non-performing party does not claim defense under 

this clause at the disadvantage of the other party, where the event merely leads to delay without 

rendering such performance impossible. 

 

APPOSITENESS OF THE DOCTRINE OF FORCE MAJEURE IN INDIA 
  

France and China have the provision of force majeure codified but unfortunately, India and 

England do not have any codified provision for this doctrine. Nonetheless, the doctrine is 

embodied under Sections 32 and 56 of the Indian Contract Act, 1872 which deal with 

contingent contracts and frustration of contracts respectively, wherein happening or non-

happening of an event renders the performance of the contract impossible. The occurrence of 

an act of god event protects a party from the liability arisen because of the party’s failure to 

perform a contractual obligation. Here, the motive is to save the performing party from being 

punished for an act wherein he exercised zero control. Therefore, it acts as an exception to what 

would otherwise amount to a breach of contract. But an imperative caveat is that the parties 

cannot invoke this clause while depending upon their acts or omissions. Furthermore, such an 

event must be a legal or physical restraint and not merely an economic one7 which has already 

been stated earlier. 

                                                           
6 Satyabrata Ghose v. Mugneeram Bangur & Co. (1954) AIR 44. 
7 Yrazu v. Astral Shipping Company (1904) 20 TLR 155; Lebeaupin v. Crispin (1920) 2 KB 721. 
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Here, there seems to be no question of finding out an implied term agreed to by the parties 

embodying a provision for discharge, because no party thinks or possibly has any intention 

with regards to any such event. This is positive law and intrinsically comes within the purview 

of Section 56 of the Indian Contract Act. However, the burden of proving its existence lies on 

the party who asserts such a defense. 

As the doctrine of frustration does not apply on the parties who themselves agreed to an implied 

clause which operated to release them from the performance of the contract, the court can 

provide relief on the basis of subsequent impossibility when it finds that the unabridged 

purpose or the base of a contract was frustrated by the intrusion or occurrence of an unexpected 

event or due to the change of circumstances which was beyond what was envisaged by the 

parties while entering into the Agreement.8 Let us say for example that, ‘A’ is a manufacturer 

of certain goods and ‘B’ is the owner of a shop where such goods are sold. On the 18th day of 

February 2020, ‘A’ contracts to deliver a certain quantity of goods to ‘B’ by 30th April. But 

later on, due to the lockdown which was enforced by the Prime Minister from 24th March to 

14th April, successively gets extended by 3rd May. Under these circumstances, ‘A’ is unable to 

make the delivery in compliance with the contracted date, and therefore, in the absence of the 

doctrine of frustration or force majeure clause, ‘A’ would become liable for the breach of 

contract which would inflict great injustice to ‘A’. Hence, to save the genuine and bona fide 

party from such grave injustice, the theory of frustration of contract comes to rescue for the 

reason that occurrence of such force majeure event dehors the contract. 

 

IS THE CORONAVIRUS PANDEMIC A FORCE MAJEURE SITUATION? 
 

This question becomes crucial while invoking the force majeure clause. On 19th February 2020, 

the Finance Ministry vide Office memorandum9 declared the present pandemic as a natural 

calamity and within the ambit of the term ‘force majeure’. Consequently, all those contracts 

with force majeure clause have been excused for its non-performance and those not including 

such a clause would have to prove frustration under Section 56 of the Indian Contract Act. In 

the current situation, due to lockdown, all the work is in dilemma and a stalemate situation 

                                                           
8 The Naihati Jute Mills Ltd v. Hyaliram Jagannath (1968) AIR 522. 
9 Office Memorandum No. F18/4/2020-PPD, Government of India, Ministry of Finance, Department of 
Expenditure Procurement Policy Division. 
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prevails. However, this does not excuse the non-performance by the parties entirely, but merely 

suspends it for the period for which such events extend. The notification also stated that if the 

performance is prevented or delayed due to such events for a period exceeding ninety days, 

then either party may cancel the contract without any financial repercussions. 

 

SUPREME COURT ON CURRENT PANDEMIC AND LAW OF LIMITATION 
 

The Supreme Court of India considering the gravity of the situation took up suo moto 

cognizance and given the difficulties faced by the litigants and lawyers in the filing, passed an 

order stating that a period of limitation in all such proceedings, irrespective of the limitation 

prescribed under the general law or special laws whether condonable or not shall stand 

extended with effect from 15th March 2020 till the further order of the court.10 On 6th May the 

Honourable Supreme Court ordered that in cases of expiration of limitation period after the 

15th day of March, the limitation stands suspended until the lockdown is lifted in the 

jurisdictional area and shall extend for 15 days after such lifting.11 

   

CONCLUSION 
 

The expression Salus Populi Suprema Lex Esto is the paramount concern of all the 

governments throughout the world under the contemporary situation and after analyzing this 

clause, it can safely be concluded that the force majeure is a weapon for general welfare which 

not only benefits the non-performing party of a contract but also ensures that the other party 

does not suffer a loss due to the occurrence of an unfortunate event. Therefore, the contract 

does not directly get terminated, but merely a delay in such performance is permitted, until the 

extension of the period of such event and not further. 

Thus, this clause is not made to the detriment of the other party. If on one hand, it protects the 

rights of one party then on the other hand it also imposes an obligation to perform or fulfill the 

terms of the contract after a reasonable period has expired. 

 

                                                           
10 Suo moto W.P. (C) 3/2020 (SC). 
11 Ibid 10. 
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ABSTRACT –  

This article explores the importance of Right to work and especially in a country like India. 

Though this right is not explicitly incorporated as a fundamental right under the Constitution 

of India but it has been considered a basic human right under the umbrella of Article 21 by the 

Supreme Court of India. Right to live with dignity which was held in Maneka Gandhi vs. Union 

of India1 is not possible if the person does not earn its livelihood. Though in India it is not 

possible to implement this right at the ground level due to its humongous population which is 

also one of the reasons that right to work is enshrined under the Constitution of India as a 

Directive Principle rather than a fundamental right. But after India’s independence the 

governments have taken a number of forward steps and one such step is the implementation of 

MGNREGA policy. The paper further critically analyses this right in the current times and 

various judgements given by the apex court in relation to Right to earn livelihood and other 

essential rights related to it. 

 

Keywords: Livelihood, MGNREGA, Constitution, Directive Principle, ICESCR, Supreme 

Court.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
1 A. I. R. 1978 S. C. 597(India). 
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INTRODUCTION  

Right to work is one of the most essential elements of life in this modern time as one cannot 

survive without earning a minimum wage to support his basic life necessities. The economy of 

a country is also strong when most of its citizens work and contribute to the national income 

of the country. Everyone has the right to work. It is one of the rights which ensures right to live 

with dignity. To have the basic necessities of life that is clothes, shelter and food one must earn 

therefore, right to work becomes a life supporting right in itself. But at the same time it is very 

difficult to implement this right and especially in a country like India which ranks second in 

the world regarding population. It is impossible for the government of India in present stage to 

provide employment to all its citizens. Right to work is a social and economic right which is 

therefore quite difficult to achieve in India. But the government of India has worked in this 

direction a lot since independence by undertaking number of Comprehensive programs in the 

form of social security, and social assistance and framing laws for the same.  

The National Rural Employment Guarantee Act, 2005 ensures to provide legal assurance of 

100 days of work in each budgetary year to grown-up members of any rural household willing 

to do any public work-related unskilled manual work at the statutory minimum wage. The 

MRD ministry is overseeing the entire application of the scheme in association with the State 

governments. The act was presented with the point of improving the buying power of the 

provincial individuals, and furthermore endeavours to overcome any issues between the riches 

and poor individuals in the nation. It also provides women employment by ensuring that the 

one third of the entire work force are women. The scheme now covers 648 districts, 6849 blocks 

and 250441 gram panchayats in the financial year 2015-16. This year since the Covid-19 

pandemic has hit India these rural people who were employed in the NREGA jobs have 

suffered most and only 30 lakh people have found work under MGNREGA in April, about 

17% of the usual according to government data. This figure shows the data of last five years 

which is the lowest, and shows an 82% drop from the previous year’s figure of 1.7 crore 

workers.2 During the lockdown when every activity had been suspended by the government, 

the minimum wage workers and the unskilled labourers have been affected the most with 

nothing to earn they started going to their homes which resulted into a huge loss as the workers 

                                                           
2 Priscilla Jebarage, Coronavirus lockdown only 30 lakh found MGNREGA work in April, THE HINDU ( 30th 
April, 2020, 8: 46 Am), https://www.google.com/amp/s/www.thehindu.com/news/national/coronavirus-
lockdown-only-30-lakh-found-mgnrega-work-in-april/article31467548.ece/amp/.  

https://www.google.com/amp/s/www.thehindu.com/news/national/coronavirus-lockdown-only-30-lakh-found-mgnrega-work-in-april/article31467548.ece/amp/
https://www.google.com/amp/s/www.thehindu.com/news/national/coronavirus-lockdown-only-30-lakh-found-mgnrega-work-in-april/article31467548.ece/amp/
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found themselves in a dark pit of misery. Packages were announced by the Central government 

for the welfare of the workers which provided them with not only jobs to earn their livelihood, 

but also grains were provided at subsidised rates. According to the MGNREGA website, 

around 3.5 million new job applications have come in the current financial year since April 1 

till May 20. For the same period in the last fiscal, the new applicants were about 1.8 lakh which 

definitely shows a sign of improvement for the workers, and the country in economic terms, 

but still the conditions are far beyond stable.  

RIGHT TO WORK AS A HUMAN RIGHT  

Right to work is not a new concept and has been accepted as a basic human right from a very 

long time. As per Universal Declaration of Human Rights, 1948 (UDHR) everyone has right 

to work, to free decision of employment, to simply and ideal conditions of work and to provide 

security against joblessness3. As indicated by the covenant “The States Parties to the present 

Covenant recognizes the right to work, which incorporates the right of everyone to the chance 

to gain [her or his] living by work which [she or he] freely chooses or accepts, and can take 

appropriate steps to safeguard this right.”4 

However, in Indian Constitution the right to work has been included in the Directive Principles 

of State Policy which is unenforceable in any court of law in India and is a guideline which the 

Central and State governments must consider while legislating laws and public policies.  

RIGHT TO WORK AS A DIRECTIVE PRINCIPLE OF STATE POLICY (DPSP) 

The Right to work is enshrined within the DPSP contained in part IV of the Constitution.  

Article 41 provides that, “the State shall within the bounds of its economic capacity and 

development, make effective provision for securing the right to work, to education and to 

public assistance in cases of unemployment, sickness and disablement, and in other cases of 

undeserved want.”5 Besides this the part III of the Constitution that is the fundamental rights 

also deliberates non-discrimination6and equal opportunity in public employment.7 There are 

other Directive Principles that deals with rights which are also essential for better fulfilment of 

Right to earn livelihood.  

                                                           
3 Universal Declaration Of Human Rights, Article 23. 
4 International Convention of Economic, Social and Cultural Rights, Article 6, cl. 1. 
5 INDIA CONST. Art. 41. 
6 INDIA CONST. Art. 15. 
7 INDIA CONST. Art. 16.  
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Article 42 requires that state shall make arrangements for securing just and human conditions 

of work and also ensure that maternity relief is provided to the women in workplace. It is very 

important and also one of the rights mentioned in ICESCR to provide the workers a good 

working environment for their social and economic development.  

Article 43 also provides that the state through legislations or economic organisation must 

provide the workers a living wage through which they could support a better standard of living.  

All these Articles provide workers with opportunities through which they can ensure a better 

life and earn in order to support themselves and their families. But these articles are 

incorporated in the DPSP rather than the Fundamental rights as they are not enforceable in the 

courts. It would have been so much better if these rights were mentioned in the part III of the 

Constitution and every citizen could then fight for his right but the framers of the Indian 

Constitution knew that in reality and on the actual ground levels India it would have been 

impossible to actually grant the Right to work to every citizen. Thus, these rights were kept in 

part IV of the Indian Constitution but this doesn’t mean that these rights are unachievable, the 

courts of law may interpret laws keeping in mind the Directive Principles of State Policy and 

may see whether any law is constitutionally valid or not.  

LANDMARK JUDGMENTS 

We have already discussed that the Right to work is not guaranteed by the Indian Constitution 

explicitly and is therefore not mentioned separately in the part III of the Constitution, but Right 

to work has been given the title of a basic fundamental right necessary for achieving social 

equality by the Supreme Court of India in its wide interpretation of the right, whereby the Right 

to work was recognised as a right inherent to the Right to life and personal liberty8. Thus, Right 

to work became a fundamental right through judicial activism.  

Article 21 is one of the most important right included in the Constitution and also it is the only 

right which has been given the most interpretation by the courts. Many rights have been derived 

from Article 21 and gradually more will come. In Francis Corali v. Union Territory of Delhi9, 

the apex court gave a new dimension to Article 21 by observing that Right to life is not just a 

mere physical existence but it includes right to live with human dignity. Coming back to the 

Right to work Supreme Court in its landmark judgment of Olga Tellis v. Bombay Municipal 

Corporation10the five judge bench of the Supreme Court ruled that the word ‘life’ in Article 

                                                           
8 INDIA CONST. Art. 21.  
9 A. I. R. 1981 S. C. 746 (India).  
10 A. I. R. 1986 S. C. 180(India).  
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21 also contains Right to livelihood. The Supreme Court in the case observed that “If the right 

to livelihood is not treated as a part of the Constitutional right to life, the simplest method of 

denying an individual of his entitlement tot right to life would be to deprive him of his means 

of livelihood. Taking into consideration the way that Art. 39(a) and Art. 41 require the State to 

secure to the citizen an adequate means of livelihood and also the right to work, it should be 

sheer pedantry to exclude the right to livelihood from the ambit of the right to life.” Thus, Right 

to livelihood was considered as basic component of Right to live with human dignity. In order 

to sustain a dignified life one needs to work and earn a living wage through which he can 

support his family too. This judgement at last recognised Right to work as an essential right 

under the Article 21.  

In subsequent decisions the apex court has recognised Right to employment and given it the 

same strength as that of a fundamental right in the Constitution11. In D.K. Yadav v. J.M.A. 

industries12, it had been observed that Art. 21 puts together life with liberty and dignity of 

persons by providing the means of livelihood without which the essence of dignity of person 

would be reduced to mere animal existence.  

However, the Supreme Court in one of its judgement has also clarified through logic that the 

Right to life includes right to livelihood and therefore right to work but it is not mentioned in 

the part III of the Constitution because so far the country has not attained the capacity to 

guarantee this right and thus the right was included in the Directive Principles of State Policy. 

Article 41 provides that the state must provide work through legislations which is ultimately 

dependent on the economic capacity of the nation.13 

CRITICAL ANALYSIS OF RIGHT TO WORK IN CURRENT TIMES 

Through the landmark case of Olga Tellis v. Bombay Municipal Corporation14, the right to 

work was awarded a title of Fundamental Right by interpreting Art. 21. It is very important for 

the people to know that this right is available only in the case of public employment and not in 

private organisations. A person must know when his right to work is being violated by the state. 

According to the a Right to Work is violated when: 

x When a person is fired from his job against the terms of his employment. 

x When a person is fired and thereby violating the official set of central and state laws. 

                                                           
11 Sodhan Singh v. New Delhi Municipal Committee, A. I. R. 1989 S. C. 1988(India).  
12 (1993) 3 S. C. C. 258(India).  
13 Delhi Development Horticulture Employees’ Union v. Delhi Administration, A. I. R. 1992 S. C. 789(India). 
14 1985 SCC (3) 545 
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x When a person is not given a job based on an unfair and unreasonable classification.  

Through this landmark case the people of India have realised that Right to Work is a basic 

human right which is available to them and if their right is violated by the State they can file a 

writ petition in High Court by Article 226 and in Supreme Court under Article 32. 

It has been provided in the Constitution and also international Covenant that it is the duty of 

the State to provide ample opportunity to the people and especially poor people which do not 

have the sufficient resources with work so that they can earn their livelihood and support their 

families. Besides this the state must ensure that there is no discrimination in providing work to 

people. In addition to the current Right to Work is additionally connected with right to just and 

good conditions of work, and union related rights. States are obliged to provide the workers 

with healthy environment and conditions with which they work with a value of human dignity. 

It is responsibility of the state to provide the workers with fair wage and ensure equal pay for 

equal work. It must be ensured that the workers are provided with a minimum pay permitted 

by law that takes into consideration a good living for themselves and their families15.  

The workers also have a right to form associations and trade unions through which they can 

look out for their overall development. All these right are provided to the workers in India and 

it is a great responsibility on us and the state to ensure that these rights are not infringed by 

anyone including the government. At present there are many NGOs who work for the rights of 

the workers in India. Society for Labour and development is one such NGO which is fighting 

for the cause of labour rights and there are many more which help these workers in critical 

times. Internationally there are organisations such as International labour organisation and Fair 

labour association which work to protect workers’ rights in different parts of the globe.  

Mahatma Gandhi National Rural Employment Guarantee act 2005 is one of the biggest mission 

which works for the workers. At present there are 8.17 crore of active MGNREGA workers in 

the entire nation under this scheme through which they are able to sustain their family and 

themselves. But as a nation India is still far away to achieve its goal, still there are millions of 

people who are unemployed, and they are not able to sustain in this difficult time. Therefore, 

the government must come up with such economic and social plans which will help the workers 

in this needy time.  

 

                                                           
15 INDIA CONST. Art. 43 and Art. 44. 
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CONCLUSION  

In India the poor families need a regular source of minimum wage through which they can 

support themselves. This can only be done when the State enacts laws which meet all necessary 

requirements and provide employment to the people. With this minimum wage the workers 

could ensure other basic life necessities such as clothing, food, education and many more. 

Therefore, right to work and employment is one of the prime stepping stone through which 

India could harness the capacity of every individual and in turn develop its economy and GDP.  

If executed well, the National-level Employment Guarantee Programme will go far in 

maintaining the privilege to work for the most unfortunate who are barely surviving on daily 

basis. This right will acquire a more prominent security and confidence into their lives, and 

furthermore serve to fortify their bargaining power. Just framing the laws and enacting Acts 

won’t help much if the implementation is not done accordingly. The state is duty-bound to 

implement its laws and develop a mechanism through which the workers could then take a part 

in the schemes launched for their welfare.  
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ABSTRACT 
This paper talks about the harsh use of substances and drugs by the public, which causes a 

nuisance, and the rate of crime is also going to increase day by day. The paper also talks about 

the Legal effect and Judicial activism between sections 49 and 50 of the NDPS Act. The main 

question it deals with is that the laws are not so rigid and not effectively working like the NDPS 

Act. The paper also speaks that if the effective amendments made to the laws dealing with the 

drugs and substance, their abuses will go down, and so will the crime rate.  

As a result, to provide comprehensive legislation on narcotic drugs and psychotropic 

substances, which, among other things, should consolidate and amend the then existing laws 

relating to narcotic drugs, make provisions for exercising effective control over psychoactive 

materials. It also covers the use of forensic science in many ways to solve crimes related to 

drugs and psychotropic substances. 

 

SCOPE & OBJECTIVES OF THE PAPER 
The paper focuses on the laws of drugs and psychotropic substances primarily, points out its 

shortfalls and disadvantages, and recommends reforms and encourages amendment regarding 

said loopholes. The paper also majorly focuses on the role of different Jurist and the Court's 

opinions. Throughout the years, it has passed individual judgments that have helped shape the 

Structure of the laws.  

 

RESEARCH QUESTION 
Do the laws which are existing in different countries and In India are sufficient to curb out the 

abuse of drugs and psychotropic substances. If it is adequate, there is a conflict between the 

provisions of International and Domestic laws related to Drugs and Psychotropic Substances? 

How is the Forensic toxicology used in evaluating the crime related to drug abuse and evil in 

the world and India? Can measures be taken to make the public aware of the abuse of the drugs 

and psychotropic substances?  
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INTRODUCTION 
Every day the new types of drugs are introduced in the market to cause harm and destroy the 

culture of the society. Illicit medicine has multiple consequences to health, community, and the 

economy. These consequences embrace health, mortality, morbidity, treatment, and physical 

disorders, accidents, absence, family disintegration, vice crime, gangland, and economic 

finances spent on developing services, drain on national resources, loss of productivity, etc. 

This issue is complicated and diverse, requiring each health measures and efforts to manage 

trafficking/smuggling and manufacture of illicit drugs and psychotropic substances1." 

The Narcotics Drugs and Psychotropic Substances Act talks about the regulation of drugs. It 

also talks about the punishment prescribed for the trafficking of illicit drugs without the 

permission of the government given under the prescribed quantity under the NDPS Act. Section 

4 of the NDPS Act talks about the Central Government Preventive measure that had introduced 

for curbing out the use of drugs and psychoactive drugs and substances. This section also 

explains all steps as it seems necessary or desirable for preventing and combating the abuse of 

illicit drugs and psychotropic substances through the region2. 

Section 4 of the narcotics drug and psychotropic substances Act talks about the international 

convention and treaties for controlling and combating the illicit and abuse of drugs and 

contrabands all over the globe3.  

The identification method is used by forensic science for finding out drugs level in the body 

by many means like urine tests, tissues, hair, vitreous humor, and other samples. It also talks 

about stimulants, synthetic and other derivatives of narcotics drugs, and their identification 

method under the law of forensics in the criminal system4. 

 

INTERPRETATION OF LEGAL PROVISIONS OF THE NDPS ACT 
This issue is complex and multifaceted, requiring both health measures and efforts to control 

trafficking/smuggling and manufacture of illicit drugs. A reduction in the demand for drugs of 

addiction, both legal and illegal, is required.5 

                                                           
1 M Srinivasan And M Kannappan, A Study On Consumption Of Drugs In India After The Amendment Of NDPS 
Act, 119 International Journal Of Pure And Applied Mathematics 2018. 
2 Section 4 Of Narcotics Drugs And Psychotropic Substances Act 1985. 
3 Supra, Footnote 2. 
4 B R Sharma , Forensic Science In Criminal Investigation & Trials 880-926 (6th Ed. 2020). 
5 Malhotra,A., Mathur.R.S., Basu.D. & Mattoo,S.K. (1997) Primer Of Addiction Drug Deaddiction And 
Treatment Centre. Postgraduate Institute Of Medical Education And Research, Chandigarh. 
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Our forefathers have contemplated the menace which could be caused due to drug trafficking, 

ergo have enacted the Article 47 in the Constitution of India6 , which forbids the state to 

endeavor to bring about prohibition of the intoxicating alcohols and drugs, except for the 

medicinal purpose. The responsibility of the Central as well as State government to fulfill the 

constitutional obligation, being signatories of various UN Conventions to tackle drug abuse 

and the growing menace of the drug trafficking and violence in India, led the government to 

enact comprehensive legislation, i.e., NDPS Act, 1985.  

In addition to that,7The activities related to drugs and psychotropic substances speak that the 

provisions of the Act should read with strict meaning for curbing out the crimes related to 

drugs, which is creating havoc in the society by instigating in crime committing and other 

offenses. But the provision should also not be arbitrary, which violates any person's 

fundamental right. 

 

INTERNATIONAL CONVENTION AND REGIONAL CONVENTION 

FOR PREVENTING ILLICIT TRAFFICKING OF NARCOTIC DRUGS 

AND CONTRABAND 
The protocol8of December 1946 was one of the first such transfers, and in many ways, served 

as a model for following agreements. The United Nations established the commission on 

narcotic drugs9and continued the world of the permanent central opium board and the drug 

supervisory body, which had functioned. They would, each in respect of the instruments to 

which it was a party and following the provisions of this protocol, attribute full legal force to 

them.10 

By this convention, the cultivation of plants grown as raw material for natural narcotic drugs 

placed under control. Existing controls relating to the production of opium and its derivatives 

like morphine, heroin, and codeine retained. At the same time, coca bush and cannabis were 

subject to international control, obliging governments to limit the production of these drugs 

equivalent to a quantum required for medical and scientific purposes. 

                                                           
6 India Const. Art. 47. 
“7Ray R,The Extent, Pattern And Trends Of Drug Abuse In India-National Survey,Ministry Of Social Justice And 
Empowerment, Government Of India And United Nations Office On Drugs And Crime,2004.” 
“8 United Nations Status O F Multilateral Narcotics Conventions, Bulletin On Narcotics. Geneva, October-
December, 1957, Pp. 55-57.” 
“9 Herbert L. May, The Evolution O F International Control On Narcotic Drugs, Bulletin On Narcotics, (New Y 
Oik: United Nations, 1950), Pp. 1-12.” 
“10 Supra Foot Note No 23.” 
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To handle the menace of drug abuse, the world community has joined hands and subscribed to 

conventions and conferences under the United Nations 11. UN convention of psychotropic 

substances, 1971 and United Nations Protocol, 1971 were accepted for international 

cooperation to investigate, chase, control, prevent drug trafficking and arrest as well as punish 

the traffickers. India being party to all these conventions, has enacted the NDPS Act, 198512. 

 

METHODS OF FORENSIC INVESTIGATION AND FORENSIC 

TOXICOLOGY IN NARCOTIC CASES 
I FORENSIC TOXICOLOGY  

Postmortem forensic toxicology entails analyzing body fluids and organs from demise cases 

and decoding that fact. Sudden and unexplained deaths become coroner's cases or fall 

underneath the jurisdiction of the medical expert. Forensic toxicologists paintings with 

pathologists, health workers in supporting to establish the function of alcohol, drugs, and 

poisons within the causation of demise. 

1. The toxicologist identifies and quantifies the presence of medication and chemical 

substances in blood and tissue samples. This has done through using the kingdom of the art 

chemical and biomedical instrumentation capable of detecting small quantities of poisonous 

substances, positively figuring them out, and accurately measuring how a lot is present. 

2. Accuracy, validity, and reliability are crucial, as these statistics were used inside the 

willpower of reason and way of demise. 

3. Accurately establishing the actual cause and means of death has critical implications for 

public health and public protection, and forensically dependable toxicology is an essential 

element of that process. Death research toxicology has accomplished through each public and 

private laboratories, and many non-public forensic laboratories provide specialized knowledge 

and services now in government laboratories. 

II. DOPING CONTROL  

Governing bodies of most aggressive and intramural sports have derived rules regarding 

performance improving drug use to guard the health and welfare of the beginner and 

professional athletes, to preserve a fair and even competitive fashionable, and avoid wagering 

fraud. This applies to both human and animal sports activities and athletes. International groups 

                                                           
“11 S.V. Joga Rao, Drug Addiction: Penal Policy, Journal Of The Indian Law Institute, Vol. 32. 1992, At Page 2-
3.” 
12 Id. 
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such as the International Olympic Committee (IOC), the World Anti-Doping Agency 

(WADA), and the International Federation of Horseracing Authorities (IFHA) work to update 

and hold those lists as styles of drug use trade. 

Forensic toxicologists on this field use a few of the similar high overall performance analytical 

techniques to discover present-day and ancient use of banned materials, such as stimulants, 

anabolic steroids, and diuretics. These are trying out occurs in industrial and public authorized 

laboratories around the arena. However, there may also be testing of high college, university, 

and different athletes that takes place in private laboratories.  

III.FORENSIC WORKPLACE DRUG TESTING 

The use of medicine through human beings inside the place of work has extended protection 

and monetary consequences. Consequently, in lots of states, workers in safety touchy positions 

are prohibited from the usage of recreational capsules or taking sure medicines without a 

prescription. Notably, in the latest years, there was improved emphasis on trying out personnel 

to ensure that they're no longer using drugs while on the task. 

This testing began with employees in touchy situations or folks that worked in dangerous 

environments, which includes cops, locomotive engineers, pilots, etc., too many other 

occupations. However, the testing need has to do through some implementing requirements 

(that need to be made with the aid of legislation thru forensic departments) that require pre-

employment, random, and for-cause drug was trying out, consisting of following a coincidence 

or a transportation collision. 

 

LEGAL CONTROVERSIES IN SECTIONS 42 AND 50 OF THE NDPS ACT AND 

LEGALIZATION AS A SOLUTION TO THE PROBLEM OF NARCOTIC DRUGS 

Liberty, equality, and fraternity, the essential part of the principle of one's life, are also 

monumental elements of social democracy. Such Liberty also includes economic democracy, 

and both are inseparable. The widespread sell, trafficking, consumption of drugs, narcotics, 

and illegal psychotropic substances not only corrupts such principles but also feeds every 

element of social democracy and economic democracy. To tackle the problem Indian 

government passed the Narcotics Drugs and Psychotropic Substances Act, 1985. 

Under the Act chapter, five13 comprehensively deals with the procedural safeguards which have 

to be followed by the designated officers while issuing a warrant, conducting search and 

seizure, making an arrest, etc. Since the officers so elected under the Act have been given full 

                                                           
13 Narcotic Drugs And Psychotropic Substance Act, 1985, No. 61, Act Of Parliament, India, Chapter 5 (1985). 
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powers and duties but not arbitrary, the non-compliance of specific statutory provisions 

provided under chapter 5 of the law will make such broad powers and duties arbitrary and 

unlawful. 

Section 4214 of the Act deals with the powers of the officer under clause (1) of the Article to 

entry, search, seize and arrest without warrant and authorization and procedural safeguards 

which the officer has to follow. Section 5015 of the Act deals with conditions under which 

search of persons shall conduct, which is nothing but the procedural safeguards that have to be 

followed by the officers while carrying personal investigation. 

Through various landmark judgments and precedents, it has been well established that both the 

sections have to be drafted, keeping in mind the personal Liberty of the person has to be 

searched, which can violate if the procedural safeguards under the parts did not strictly comply 

with16. 

Expression reason to believe enshrined under section 42 has been a matter of legal controversy 

and judicial activism in various landmark judgments17. Courts have coherently held that the 

expression shall strictly follow as a mandatory procedural safeguard, or else it will lead to 

illegal arrest and, therefore, miscarriage of justice18. The feeling has inherently corroborated 

with good faith and not mere pretense. Otherwise, the full search can be subject to the benefit 

of the doubt, and the entire trial can vitiate. 

Similarly, in the State Of Punjab v. Baldev Singh19, the difficulties in the investigation and then 

prosecution of the accused under the Act, if procedural safeguards under section 50 have not 

Complied Strictly was ascertained by then Chief Justice of India. In the case, it had held that 

non-compliance of section 42 and section 50 of the Act being a gross failure of the officer 

would ultimately lead to vitiating of trial and acquittal of the accused. 

It is a well-settled principle under the criminal justice system that investigating officers should 

unequivocally collect evidence to be presented before the Court to leave no loopholes. The 

action of the state must be mainly in collection and admissibility of evidence, which can do if 

                                                           
14 Narcotic Drugs And Psychotropic Substance Act, 1985, No. 61, Act Of Parliament, India, Section 42 (1985). 
15 Narcotic Drugs And Psychotropic Substance Act, 1985, No. 61, Act Of Parliament, India, Section 50 (1985). 
16 J. Starmi, Conceptual Issue Relating To Drug Addiction In India: With Special Reference To Section 42 And 
Section 50 Of The Ndps Act – A Critique, 2013 Pl July 64, At Page 68 (2013). 
17 Id. 
18 State Of Punjab V. Balbir Singh, (1994) 3 Scc 299 : Ali Mustaffa Abdul Rahman Moosa V. State Of Kerala, 
(1994) 6 Scc 569 : Karnail Singh V. State Of Punjab, Air 1954 Sc 204.” 
19 State Of Punjab V. Baldev Singh, (1999) 6 Scc 172” 
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proper search and seizure have taken place20. Both sections 42 and 50 are clear, unambiguous, 

and well settled in these positions in such a way that they cannot be ignored or avoided21. 

 

CONCLUSION 
Even though the short-comings of forensic toxicology persists in some spheres, still its role in 

delivering justice and solving criminal cases has been highly appreciated and relied on. Yet 

after the limitations, the Court and society at large depend on the findings of the forensic 

examination and reports. The crime presents itself in different forms.  

On the one hand, it has enacted stringent anti-drug laws, co-opted various voluntary 

organizations, and sought to strengthen the physical security of its borders by multiple means. 

On the other hand, it has been asking the cooperation of its neighbours and other countries 

through several bilateral and multilateral agreements. These efforts have only been partially 

successful in dealing with the problem. For achieving tremendous success in preventing drug 

trafficking, a few suggestions put forth : 

Prevention of drug trafficking has to be accord a more significant priority. At present, it forms 

part of the broader mandate of the border guarding forces to prevent smuggling and any other 

illegal activity. Special measures have to formulate to check the trafficking of drugs through 

the barriers. 

The issue of corruption among the border guarding forces, as well as in other concerned 

agencies, has to be dealt in pragmatically way. While officials found guilty of drug trafficking 

should be punished severely, suitable reward systems should also have introduced to provide 

incentives to the personnel to work diligently towards preventing drug trafficking. 

A database on production, trade, and consumption of various drugs at the national level needs 

to be prepared to ascertain the extent of the problem. The government should provide viable 

alternatives to farmers to wean them away from illegally cultivating poppy and cannabis. 

Non-compliance of Sections 42 and 50 of the Act could lead to a violation of fundamental 

rights since illegal arrest will have an impact on legal proceedings and could lead to a 

miscarriage of justice. NDPS Act being penal legislation. All the statutory provisions have to 

                                                           
“20 J.K Mathur, Critical Analysis Of Section 41, 42 And 50 Of The Narcotic Drugs And Psychotropic Substances 
In The Light Of Relevant Judgments: Procedural Safeguards, (1997) 6 Scc J-12, At Page 13 (1997) :  State Of 
Punjab V. Baldev Singh, (1999) 6 Scc 172.” 
21 Id. 
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follow strictly; otherwise, it will lead to an unfair trial22. The arrest being made by the officer 

by omitting the statutory provision will lead to a violation of Article 2123 of the person. 

In Man Bahadur v. the State of HP24, the Supreme Court held that omission of section 50(1), 

i.e., accused being made aware of his/her right to be searched before a gazetted officer or 

magistrate will lead to an unjust and unfair trial. This scheme has also enshrined under Article 

21 of the Constitution. Thus, every action of the authorities must construe having regard to the 

provision of the Act, which would lead to a fair trial of the accused. 

What now remains to see is the effectiveness and impact of the various measures initiated. It is 

imperative to have an evaluation and subsequent modifications of plans and policies based on 

sound research. Without any systematic review, ideas would be just that - plans. 
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Abstract: 
 

It has become clearer, at least with the already witnessed far reaching impact of the Coronavirus 

pandemic, that health is a subject of both national and international concern. The high level of 

national and international emergency response to the pandemic is unprecedented and 

praiseworthy. However, it is incontrovertible that the pandemic has succeeded in evaluating or 

probing the alertness, readiness and commitment of States as regards their obligations to 

protect, respect and fulfil the rights to health of their citizens. This paper examines the status 

of health as a human right and finds inter alia that notwithstanding terminological contestations 

of scholars, the right to health is clearly recognized in international law and has been expatiated 

by the United Nations Committee on Economic, Social and Cultural Rights in its Comment 

No. 14. It is however worrisome that most States do not recognize the right as basic or binding. 

While the States hinge their stance on the fact that they do not have enough economic resources 

to guarantee the right, this paper submits that it is rather lack of political will and unchecked 

neoliberalistic forces that accentuate the growing relegation of governmental responsibilities 

as it relates to the right to health. This research further finds that beyond national commitment, 

there is need for increased international cooperation and assistance, going forward. 

International bodies such as the International Monetary Fund, World Bank and the World 

Health Organization, etc, are to cooperate with the States especially developing States and 

ensure that their policies promote universal health care goals. It is hoped that after the 

containment of the coronavirus pandemic, all countries will intensify individual commitment 

and international cooperation efforts in pursuing the full realization of the health rights of their 

citizens.1 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1 Victor Obinna Chukwuma Esq. LLB (Unizik), BL (Nigerian Law School, V.I Lagos), LLM Student (Unilag) 
Counsel at Adekunle Ojo & Associates, Ikeja, Lagos. The writer can be contacted through his email: 
obinnaonwa132@gmail.com or his phone number: 07069182735). 

mailto:obinnaonwa132@gmail.com
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1.0 Introduction 
 

The Coronavirus Disease 2019 (COVID-19) is a zoonotic virus currently beleaguering the 

whole world today with hundreds of thousands confirmed cases and several deaths across the 

globe. Research is still ongoing as regards the clear cut origin of the virus but existing data 

show that bats appear to be the reservoir of the virus and that the infection sprang up in China.2 

It is no doubt that unhealthy consumption of, or some form of contact with the virus carriers 

must have informed its transmission to humans and the heightening spread. The emphasis of 

this paper is not to investigate the origin of the pandemic or stigmatize the alleged originating 

country. Instead, this paper seeks to reflect upon the lessons which the world ought to grasp 

from the pandemic. It is no doubt that the Coronavirus Pandemic has truly shaken the whole 

world. Beyond the devastating health issues and indefinite lockdown which the disease has 

occasioned, the international community has also raised alarm over the tsunami of 

misinformation and rumours spreading across the world on account of the pandemic.3 

Furthermore, aggrieved individuals and groups have also shown their vexation by dubbing the 

pandemic with name of the country from which it allegedly originated and filing a suit against 

the country for financial indemnification.4 Well, it is no doubt that the principle of international 

responsibility may come to play in the circumstance, but it needs be emphasized that it must 

not dislodge the need to look beyond name-shaming, fear-mongering and stigmatization, to 

more lasting measures that can ensure a collective effort towards global health. This is the 

fulcrum of this paper – to preach international or universal approach and increased national 

commitment towards heath care. 
 
 
 
 
 
 
 
 
 
 
 
 
 

2 See “Report of WHO – China Joint Mission on Corona Virus Disease 2019 (COVID – 19)” 16 – 24 February, 
2020, pg. 8 (pp. 1-40) 
3 John Zaracostas, “How to Fight an Infodemic” WORLD REPORT, The Lancet, Vol. 395, February 29, 2020, 
pg. 676 
4 See Tyler Olson, “Class-action Suit Seeks to Bill China for Coronavirus Fallout: We Want the Court to Make 
Them Pay” FOX NEWS, 25th March 2020, available at https://www.foxnews.com/politices/class-action-suit- 
seeks-to-make-china-pay accessed on 26th March 2020 

https://www.foxnews.com/politices/class-action-suit-seeks-to-make-china-pay
https://www.foxnews.com/politices/class-action-suit-seeks-to-make-china-pay
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2.0 Health and Human Rights 
 

There is, undoubtedly, a nexus between health and human rights in a number of ways. Firstly, 

health policies and practices can promote and protect or conversely restrict or violate human 

rights. In Khosa v. Minister of Social Development,5 for instance, the South African 

Constitutional Court found a provision of a local law (health policy) which excluded Non- 

South Africans from receiving certain welfare benefits to be unconstitutional. The court held 

that the eviction of those permanent residents merely because they were not South African 

citizens infringed on their rights. Secondly, the nexus is further buttressed by the fact that the 

violation of human rights may have negative impact on the health of the victim. According to 

Wendy Austin, human rights violations such as extreme poverty, trafficking in persons and 

victimization of minorities have grave consequences on the mental and physical health of the 

victims.6 

The question to now ask is whether the health of a citizen should be seen as a right? In this 

connection, it must be noted that “right” is an entitlement and not a commodity so that 

conceptualizing health as a human right implies that the individual can lay claim to it against 

others including the government. In this connection, scholars place a degree of caution on the 

terminology used to express the rights. For instance, Professor Virginia A. Leary argues that 

although the expression “right to health” appears in many international instruments, it does so 

only in a shorthand form, and that it will be superficial and absurd to interpret the expression 

to mean that government, international organizations or individuals must guarantee a person’s 

good health.7 Noting that the expression right to health is to be used only for convenience, the 

writer suggested other expressions such as “right to health protection.”8 Another writer shares 

the same view and submits that a “right to health” makes little sense as no government can 

guarantee the health of a citizen.9 On her own part, Ruth Roemer advocates for the expression 

“right to health care.” She however used the words “health care” and “health protection” 
 
 
 
 
 

5 2004 (6) BCLR 569 (CC) 
6 Wendy Austin, “Using the Human Rights Paradigm in Health Ethics: The Problems and the Possibilities” 
Nursing Ethics, Vol. 8, No. 3, 2001, pg. 187 
7 Virginia A. Leary, “The Right to Health in International Human Rights Law” Health and Health Rights, Vol. 1, 
No. 1, (Autumn, 1994) pg. 28 (pp. 24 – 56) 
8 Ibid pg. 31 
9 Wendy Austin, supra note 6, pg. 185 
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interchangeably throughout her work but made no usage of the expression “right to health.” 

She submits that from moral, egalitarian and social dimensions, the right to healthcare exists.10 

On the other hand, another scholar, Dr. Sarah Friedman, finds for the expression “right to 

health” and maintains that it is an umbrella term that implies a variety of practical requirements. 

To her, the expression is frequently used to challenge abuses of health by invoking social and 

economic rights. She sees other expressions like the “right to healthcare” as “too narrow” and 

admits however that the expression “right to health” faces the challenge of international 

acceptance simply because it is seen as being too demanding and impossible to guarantee.11 

It is important to note that none of the authors above denies that the notion of human rights as 

it relates to health. Virginia A. Leary for instance made copious arguments for the 

conceptualization of health as a right. She sees rights as “trumps” (that is, something of special 

importance) and submits that conceptualizing health as a right underscores the importance of 

health as a social good and not solely a medical, technical, or economic problem.12 Therefore, 

notwithstanding the terminological contestations of scholars, there is a degree of consensus 

that health involves a notion of human rights to a comprehensive range of services such as 

protective environmental services, prevention and health promotion, therapeutic services, 

rehabilitative measures, social welfare and long term care, etc, and that these rights deserve 

adequate national and international commitment. 

There is little data against the idea of conceptualizing health as a right. From a legislative 

perspective, conceptualizing health as a right has been criticized on the basis that it will limit 

health protection since doing so implies that the rights will be recognized only to the extent of 

which they are enshrined or codified.13 This school maintains that beyond codifying health as 

a right, effective international mechanisms must be put in place if such rights must be realized. 

It is submitted that this critique is merely positive and does not in any form deny the notion of 

health as a right. The criticism merely goes to the form in which the rights are contained – 

written or unwritten form. Another criticism of conceptualizing health as a right is the 

relativistic or reservationist approach which argues human values are far from being universal 

and that the values vary a great deal according to different cultural perspectives. They maintain 

 
 
 

10 See Ruth Roemer, “The Right to Health Care – Gains and Gaps” AJPH, Vol. 78, No. 3, 1988, pg. 241 
11Sarah Friedman, “The Right to Health” pp. 1-2 retrieved from 
htpps://www.du.edu/korbel/hrhw/researchdigest/health/right.pdf. accessed on March 27, 2020 
12 Virginia A. Leary, supra note 7, pg. 36 
13 See Wendy Austin, supra note 6, pp. 190-191 

http://www.du.edu/korbel/hrhw/researchdigest/health/right.pdf
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there is no such thing as global approach to rights and that each community or people are to 

determine their rights based on their traditional and local majority values.14 It is clear that this 

critique opposes the universalist theory that international human rights have universal 

applicability and thus become binding on every person irrespective of creed, culture, 

idiosyncrasies, religion or personal convictions. While the universalists see health as a 

universal human right, the proponents of cultural relativistism debunk the universality of the 

right to health and maintain that the recognition of health as a right will depend on the cultural 

values of a particular people or group. With a view to striking a balance between the two sides, 

some writers have suggested a minimalism approach by which certain basic human rights are 

to be seen as minimum core which must not be derogated from by every community of the 

world.15 The implication is that any other rights outside the list of such certain core rights may 

not be binding on a community whose cultural values do not agree with the rights. While I am 

more inclined to submit that the right to health is a universal human right, I must also 

underscore that enforcing the rights, the cultural values of the people should not be dismissed 

with a wave of hand. Health is so sacrosanct to life that one wonders which cultural belief or 

value can reasonably reject, as a western idea, the rights which it embodies. Even from the 

minimalists’ approach, it is submitted that there can hardly be a list of “core rights” which will 

exclude the right to health. 

3.0 International Protection of Health Rights 
 

The argument that health is a universal human right is further bolstered by the fact that health 

rights are recognized and protected under a number of international instruments. In a 

declaration issued by the international community in 1978, it was categorically stated that: 

“... health, which is a state of complete physical, mental and social wellbeing, and not merely 

the absence of disease or infirmity, is a fundamental human right and that the attainment of the 

highest possible level of health is a most important world-wide social goal whose realization 

requires the action of many other social and economic sectors in addition to the health sector.”16 

 
 
 
 

14 Ibid 
15 Ayodele V. Atsenuwa Etal, “Criss-Crossing Law and Jurisprudence: Festschrift for Professor 
Akindele Babatunde Oyebode” published by the Faculty of Law, University of Lagos, Nigeria, 2018, 
pg. 48 
16 See the WHO and UNICEF Declaration of Alma Ata adopted at the International Conference on Primary Health 
Care, September 6 – 12, 1978 
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Several International Instruments do contain provisions recognizing the right to health. These 

Instruments include the Universal Declaration of Human Rights (Universal Declaration) of 

1948,17 the Constitution of the World Health Organization,18 the International Convention on 

Economic, Social and Economic rights (ICESCR) of 1966,19 African Charter on Human and 

Peoples Rights,20 the Convention on the Rights of a Child of 1990,21 Convention on the 

Elimination of All Forms of Racial Discrimination of 1969,22 Convention on the Elimination 

of All Forms of Discrimination Against Women (CEDAW) of 1979,23 etc. 

Of all the above instruments, this paper will hinge on the International Covenant on Economic, 

Social and Economic rights. Article 12 of Covenant enjoins States parties to acknowledge the 

right of everyone to the enjoyment of the very best attainable standard of physical and mental 

state/ health. In order to comply with this provision, steps which the states parties are to take 

must be such which will be geared towards (a) reducing the rate of still-birth and infant 

mortality; (b) improving environmental and industrial hygiene; (c) treating, preventing and 

controlling epidemic occupational and other diseases and (d) creating conditions which assure 

all medical service and a focus within the event of sickness. The right to health as contained in 

the ICESCR has been categorized as a social right.24 From the provision of the ICESCR, it 

suffices to define the “right to health” as the right of everyone to attain the highest standard of 

health, at least in international law. The CESCR has done a good job in expatiating the 

provisions of Article 12 of the Covenant in its General Comment No. 14 on the Right to the 

Highest Attainable Standard of Health.25 Some of the notable provisions of the Comment 

include: 

x That the right to health does not mean right to be healthy - That the right to health 

contains both freedoms and entitlements. Freedom include the right to regulate own 

health and body and to be free from involvement while entitlement 

 
 
 

17 Article 25 
18 See the Preamble to the Constitution of the World Health Organization as adopted by the International Health 
Conference, New York, 19-22 June, 1946 
19 Article 12 
20 Article 16 
21 Article 24 (1) 
22 Article 5 (e) (iv) 
23 Article 12 
24 Henry J. Steiner, Philip Alston and Ryan Goodman, “International Human Rights: Law, Politics, Morals: Texts 
and Morals” 3rd Edition (Oxford University Press, Oxford, 2008) pg. 276 
25 See the CESCR General Comment No. 14 Adopted at the 22nd Session of the CESCR on 11 August 
2000 (contained in Document E/C. 12/2000/4) 
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include the right to a system of health protection which provides equal opportunitiy for 

people to enjoy the very best level of health.26 

x That the right to health extends to appropriate health care and also to the important 

aspects of health such as sanitation, safe water, nutritional food and housing, healthy 

environmental conditions participation of the people at the community national and 

international levels in health related decision making.27 

x That essential elements of the right to health includes: (a) availability, that is, 

functioning health and health-care facilities, goods and services, as well as programmes 

have to be available in sufficient quantity; (b) accessibility, that is, health facilities have 

to be accessible (affordability and information accessibility) to everyone without any 

form discrimination; (c) acceptability, that is, health facilities must comply with 

medical ethics and respect the culture of individuals; and (d) Quality, that is, the goods 

and services, health facilities, must be medically & scientifically of good quality.28 

4.0 The Nature of State Parties’ Obligations in Guaranteeing the Right to 

Health 

Just like other rights envisaged under international law, the obligations of States in 

guaranteeing the right to health is in threefold - to respect (obligation not to violate the right 

directly by its actions), to protect (obligation to prevent third parties from violating the right) 

and to fulfill (obligation to take measures necessary to ensure the rights). 

The obligation of States to protect the right to health includes inter alia adopting legislative and 

other measures that ensure equal access to health care and health-related services provided by 

third parties; controlling the marketing of medical equipment and facilities by third parties, 

 

 

 

 

 
26 Paragraph 8 thereof 
27 Paragraph 11 thereof 
28 Paragraph 12 thereof
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ensuring that medical professionals meet appropriate standards of education, skills and codes 

of conduct; adopting measures to protect all vulnerable or marginalized groups of society 

including women, children, adolescents and old persons, etc.29 

The obligation of States to fulfil the right to health includes inter alia according political and 

legal recognition to the right to health, adopting a national health policy with a detailed plan 

for realizing the right to health, provision of adequate health care facilities, provision of public 

health infrastructures especially in rural areas, providing public, private and mixed health 

insurance system which is affordable to all, promoting medical research and education, etc.30 

5.0 Principles Guiding the Implementation of the Right to Health 
 

a. Principle of Non-Discrimination: 
 

Under Article 2 (1) of the ICESCR, States parties agree to guarantee that the rights enunciated 

in the Covenant, including the right to health, will be exercised without discrimination on the 

basis of religion, race, sex, colour, language, political, national or social origin, birth, property, or 

status. The scope of the principle of non-discrimination envisaged under the Covenant is 

positively wide as it discourages any form of discrimination whatsoever in the 

implementation of the rights. According to the CESCR, States parties are to ensure that their 

constitutions, laws, policies do not discriminate on any of the above prohibited grounds and 

that States parties must adopt measures that attenuate or suppress conditions that perpetuate 

discrimination.31 

b. Principle of International Cooperation 
 

Under Article 2 (1) the ICESCR, States parties are required, beyond individual efforts, to 

also employ international assistance and cooperation in the enforcement of the rights contained 

in the Covenant. This provision fosters the importance of international cooperation in the 

protection of human rights. The provision also apparently takes note of developing countries 

which may not on their own be able to carry out the requirements of the Covenant without 

some support from the developed countries. Assistance and cooperation are the key words with 
 
 
 
 
 

29 Paragraph 35 of the CESCR Comment N0. 14 
30 Paragraph 36 of the CESCR Comment N0. 14 
31 See CESCR General Comment No. 20, E/C.12/GC/20, para 8 
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respect to the ICESCR – the fostering of international cooperation as a by-product contributing 

to the maintenance of friendly relations among states.32 

c. Principle of Progressive Realization 
 

The principle is embodied in Article 2 (1) of the ICESCR. The article provides that every state 

party undertakes to take steps to the utmost of its available resources “with  a  view  to  

achieving  progressively the  complete realization  of  the  rights recognized within the 

present covenant”. The implication according to Malcolm N. Shaw, is that “an evolving 

programme is envisaged depending upon the goodwill and resources of states rather than an 

immediate binding legal obligation with regard to the rights in question.”33 It follows that the 

full realization of the rights envisaged under the Covenant is to be achieved through gradual 

or progressive efforts by the states parties. However, as rightly pointed out by the UN 

Committee on Economic, Social and Cultural Rights, the principle of progressive realization 

does admit of some exceptions towit that the obligations to take steps as required by the 

ICESCR and to tackle all forms of discrimination in the enforcement of the rights must be a 

matter of immediate, urgent action.34 Similarly, there are core obligations as regards the right 

to health to which the States parties are required to give immediate effect. These include:35 

a. To ensure the right of access to goods and services, health facilities, especially for 

vulnerable groups; 

b. To ensure access to adequate nutritional food, so that everyone gets freedom from 

hunger; 

c. To make sure access to sanitation, basic shelter, and a supply of safe water; 

d. To provide essential medicines and medical facilities, as from time to time defined 

under the WHO Action Programme; 

e. To make sure equitable distribution of health facilities, etc. 
 
 

 
 
 

32 See Rhona K.M Smith “Textbook on International Human Rights” 7th Edition (Oxford University Press, UK, 
2016) pg. 48 
33 Malcolm N. Shaw, “International Law” sixth Edition (Cambridge University Press, UK, 2008) pg. 308 
34 See the CESCR Comment No. 3 on the Nature of States Parties’ Obligations, adopted at the 5th session of the 
CESCR on 14th December, 1990 (contained in Document E/1991/23) paragraph 1 
35 See Paragraph 43 of the CESCR Comment N0. 14 
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6.0 The Ambivalence of States to Health Rights – A Challenge to Global 

Health 

As earlier on noted, the purpose of this research is to call for a sincere national commitment to 

health rights and to advocate for increased international or universal cooperation towards the 

right to health care. We have seen that the right to health notwithstanding the terminological 

contestations of scholars, is an internationally recognized right contained in a number of 

international instruments, more importantly the International Covenant on Economic, Social 

and Economic Rights. However, although most nations of the world have ratified the Covenant 

thereby incurring the health obligations discussed above, the approach of States to the rights is 

a subject of great concern as most of the States do not accept the rights as binding on them. 

This poor approach of States is reflected in their recognition of the rights as only directive 

principles of social policy which are not justiciable per se. The implication is that the rights 

aren’t directly enforceable within the courts, but are intended to function as guidance for state 

policy. In Nigeria, for instance, where the right to health is only recognized as a directive 

principle of State policy,36 research shows that there is poor State commitment to the health 

care of the citizens. This has led to the proliferation of self-medication on the part of the 

citizens. Accessibility to health care is a huge challenge given the inadequacy of public health 

facilities, lack of quality health facilities and the high cost of accessing private health 

institutions.37 

The South African Constitution of 1996 is quite unique as it enshrines these rights as basic 

rights. For instance, in South Africa, while the requirement to provide emergency medical 

treatment38 impose immediate obligations on the State, other rights such as rights to adequate 

housing,39 food, water and security,40 are subject to the principle of progressive realization 

which is subject to the available resources of the State and will be breached where the State 

does not take reasonable steps to realize the rights. 

In accordance with the Legislative critique discussed earlier discussed, mere codification of 

rights does not guarantee their implementation. Although this is true, it is submitted that 
 
 

36 See section 17 (c) & (d) 
37 See Yinka Olomojobi, Medical and Health Law: The Right to Health” Princeton & Associates Publishing 
Co Ltd, Ikeja, 2019, pg. 45 
38 Section 27 (3) 
39 Section 26 
40 Section 27 
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codifying rights, especially health rights, in a legal text, is a paramount step towards ensuring 

their enforcement, and it also indicates some level of national commitment towards pursuing 

the realization of the rights. Apart from factors such as inadequate resources,41 neoliberalism,42 

etc, it is submitted that lack of political will on the part governments inform their ambivalence 

towards according a binding status to health rights. 

Advocating for an increased national commitment to health care, Scot Yoder justifies public 

regulation of health from paternalistic, social welfare and fairness perspectives. The 

paternalistic ground hinges on the fact that some individuals, for their own good, need some 

external authority to impose health habits on them.43 This is true when we consider that some 

people due to ignorance often eat or come into contact with disease-carrying or health- 

destroying objects. Such unhealthy lifestyles may lead to the contracting and spread of 

contagious infections to others. This is the position of the social welfare perspective which 

hinges on the fact that the public regulation of health serves to protect the health or the public 

or common good. The fairness ground for public regulation of health, according to Scot Yoder, 

is that the government must hold people whose wrong health choices involve some level of 

risks, responsible of their lifestyles.44 The implication is that people with bad health habits pose 

risks to others and there should be some form of legal punishments for them. The sum total of 

these perspectives is that national governments have a great role to play in ensuring the 

adequate protection of the right to health. 

To improve national commitment to health rights, it is submitted that countries must go beyond 

recognizing the rights as binding and enforceable, to taking adequate measures towards 

checkmating the impact of neoliberalism on the rights. Neoliberalism which involves the idea 

of a free market system with minimal government interventions often oppose social safety nets 

like public sector health care and education as preventing markets from achieving efficient 

social equilibria.45 Most countries, especially developing States, who already have little or no 

political will towards pursuing the realization of health rights, seem to hide under neoliberalism 

to evade their obligations under international law. In such States, health is seen more as a 
 
 

41 Virginia A. Leary, supra note 7, pg. 45 
42 See Evans Tony, “A Human Right to Health?” Third World Quarterly, Vol. 23 No. 2, 2002, pp. 197 - 216 
43 Scot Yoder, “Personal Responsibility for Health: Discovery or Decision” Medical Humanities Report 
Spring, Vol. 19, No. 3, 1998. 
44 Ibid 
45 See Paul Farmer, “Reimagining Global Health: An Introduction” University of California Press Ltd, 
London, 2013, pg. 85 
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personal responsibility than States’ responsibility contrary to the paternalistic, social welfare 

and fairness arguments canvassed above. The gist is that although neoliberalism has its own 

advantages, it has exposed most governments to the risk of neglecting or evading their 

obligations under international law especially as it relates to the right to health. Therefore, 

national governments must rethink their neoliberalistic approach to health rights. The caveat 

however is that in emphasizing increased governmental responsibility and intervention in 

health care matters, it is not hereby implied that government should use unreasonable coercion 

or violence to meet its health care targets. In India, for instance, given the government’s 

campaign against open defecation, two children were allegedly beaten to death for defecating 

in the open in central India whereas reports showed that the children did not have a toilet at 

home and were prevented by the caste discrimination practices from accessing the public 

facilities in the locality.46 

7.0 International Cooperation – A Fundamental Necessity to the 

Enforcement of Health Rights 

The importance of global or universal cooperation in the enforcement of health rights cannot 

be overemphasized. While all nations are to take individualistic measures towards realizing the 

right to health, the nations must also unite each if the right is to be fully realized. It is 

incontrovertible that apart from the COVID-19 pandemic, many nations today are confronted 

with one epidemic disease or the other which requires international efforts to prevent the spread 

of the disease. Research shows that in 2016, for instance, a devastating yellow fever outbreak, 

causing 4347 suspected cases with 377 deaths did hit Angola and spread to other African 

countries. Some Chinese nationals who came to Angola also got infected and unknowingly 

imported the disease into Asia. Unfortunately, there has been poor national commitment and 

little international efforts or attention to the outbreak, which has resulted to the rise of the 

disease in Africa and the spread of fake vaccines.47 

At least, the COVID -19 pandemic has shown to a great extent how international cooperation 

impacts the battle against the spread of epidemic diseases. An unprecedented level of global 

cooperation has been witnessed on account of the pandemic. The wide impact of the pandemic 
 
 

46 See Patralekha Chatterjee, “Modi’s Health Reforms: Between Hope and Hype” WORLD REPORT, Lancet, 
Vol. 394, October 26, 2019, pg. 1496 
47 See Paul Adepoju, “The Yellow Fever Vaccination Certificate Loophole in Nigeria” WORLD 
REPORT, The Lancet, Vol. 394, July 20, 2020, pp. 203-204 
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shows clearly that health is an international concern. As has been discussed above, 

international cooperation is one of the principles guiding the obligations of States under the 

international law. The importance of international cooperation goes beyond the fact that it 

guarantees global health to the fact that its neglect can engender the eruption, growth and 

escalation of a disease that may wipe out the whole world. In a unique appeal for international 

cooperation and national commitment to health rights, Joanna Palmer employs the use of real 

life emotional pictures to inspire the world towards appreciating the overall importance of 

health. For instance, the scholar displayed the picture of an abandoned tuberculosis sanatorium 

in Lecce, Italy and submits that instead of abandoning the building, it should be transformed 

into a center for research and treatment of chronic diseases.48 Another picture is a small shop 

in Nepal which sells amongst other things, a product marked as mouth freshener but which has 

far reaching opposite effects such as fibrosis and cancer. The truth is that there are many such 

shops and products all over the world today (especially in Africa) and little or no efforts are 

made top checkmate them. Similarly, another writer, Paul Farmer, criticizes the neglect of the 

right to health of the poor and vulnerable persons which he submits is the reason behind the 

increased cases of tuberculosis deaths in Russian prisons.49 He argues that globalization, 

inequality among other things negatively impact the enjoyment of the right to health50 and 

submits inter alia that global effort through funding is necessary for the prevention and 

treatment of epidemic diseases.51 

One of the notable impacts of the COVID-19 pandemic is that it has drawn the attention of the 

world to the importance of international and national health bodies. There are little or no 

entertainment, commercial or political activities to distract the world from the existence and 

significance of the World Health Organization. In fact, most entertainment auditoriums are 

now being converted to health centers. Wealthy and influential figures or institutions are now 

eager and willing to release huge funds to support the health soldiers. In Canada, for instance, 

the pandemic has led to the emergence of the “caremonger” movement. The network promotes 
 
 
 
 
 

48 Joanna Palmer, “Highlights 2018: Health Stories in Focus” WORLD REPORT, The Lancet, Vol. 392, 
December 22/29, 2018 
49 Paul Farmer, “Pathologies of Power: Health, Human Rights, and The New War on the Poor” University 
of California Press Ltd, London, 2003, pp 213-214 
50 Ibid pg. 225 
51 Ibid pg. 237 



LAWYERS GYAN JOURNAL || ALL RIGHTS ARE RESERVED VOL 1 ISSUE 1 

14 | P a g 
e 

 

 

mutual aid and community solidarity as a strategic response to the coronavirus pandemic.52 

The pandemic has exposed the fact that international cooperation and response is more 

pronounced in curative that preventive measures. It is strongly wished that after the pandemic 

is successfully contained, the world would cooperate more as regards the promotion of 

preventive health measures. In this connection, all States and international bodies like the 

International Monetary fund (IMF) and the World Bank must adopt a cooperative approach 

towards ensuring an efficient universal healthcare system. Beyond monitoring and preventing 

their citizens from violating the health rights of the citizens of other countries, there should be 

intensified international cooperation between developed and developing countries in terms of 

financial assistance and sharing of effective health policies and strategies. There should be free 

flow of health facilities, goods and services amongst the States. States who are members of 

international institutions like the IMF and World bank should also pay greater attention to 

health rights in influencing the policies of the organizations. In the same vein, there should be 

increased accountability of States to international bodies like the WHO, UNICEF and the UN 

Committee on Economic Social and Cultural Rights as regards their efforts towards realizing 

the citizens’ health rights and the challenges encountered in enforcing the rights. 

8.0 Conclusion 
 

The outbreak of the coronavirus disease is indeed an eye opener for the world today. The 

pandemic clearly shows that health concerns rank above political, economic and entertainment 

matters. Many nations are now coming to terms with the need for commitment to health 

protection. The global community has seen the impact of international cooperation in 

combating health challenges. This research established that health is a universal human right 

which has been clearly recognized under international instruments, more importantly, the 

ICESCR. The researcher however laments the ambivalence of States to health rights and 

canvasses for increased national commitment and political will towards pursuing the realization 

of these rights. In final analysis, this paper underscores the overall importance of international 

cooperation and recommends that, given the universal importance of health, there is need for a 

synergy amongst the States especially between developed and developing States. It is hoped 
 
 
 
 

52 See David Moscrop, “In Canada, an Inspiring Movement Emerges in Response to the Coronavirus” 
available at https://www.washingtonpost.com/opinions/2020/03/24/canada-an-inspiring-movement-emerges- 
response-coronavirus/ accessed on March 27, 2020. 

https://www.washingtonpost.com/opinions/2020/03/24/canada-an-inspiring-movement-emerges-response-coronavirus/
https://www.washingtonpost.com/opinions/2020/03/24/canada-an-inspiring-movement-emerges-response-coronavirus/
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that in the nearest future, the world would be able to boast of a functional universal health care 

system applicable to all States. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

. 
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ABSTRACT 
Law is a dynamic field; it cannot be stagnant with relevance to the change in society and hence 

has to keep in touch with the changing social order. It is understood that the judiciary must stay 

in touch with the progress made by humanity. Therefore, to fight organized crime and aid the 

process of investigation, new prevention methods need to be employed simultaneously. If the 

criminals take the help of new and upcoming technology to commit crimes, it is the demand of 

the time for the enforcement agencies also to use new techniques to investigate the crimes 

committed. Horseley coined the term Narco-analysis. In 1922, Narco-analysis reached its 

height as Robert House, a Texas Obstetrician, used a drug on two prisoners to extract 

information pertinent to a case. 1 

The Paper focuses on The constitutional validity of the Narco-analysis test is questioned 

because it seems to infringe Article 21 as well as Article 20(3) that covers the right to life and 

liberty as well as the right against self-incrimination.2 

Narco-Analysis in India and will discuss the history of the test in India with the help of cases, 

procedure as well as the importance of such a test, secondly the evidentiary value and 

constitutionality of the analysis with particular emphasis on Article 21 and 20(3). Thirdly, it 

shall discuss the admissibility of such a test in the court of law and, lastly, the criticisms that 

the test faces. The conclusion will put forward the findings of the study that attempts to answer 

the questions that (a) Whether Narco-analysis violates established principles of Article 20(3) 

of the Constitution and Section 161(2) of the CrPC speaks about that no person accused of any 

offense shall be compelled to be a witness against themselves? And (b) Whether Narco-analysis 

holds evidentiary value in courts? 

 

 

 

 

 

 
                                                           
1 Asmita Chakroborty, Narco Analysis: A Double Edged Sword?. Droit Penale: Indian Law Journal on Crime 
And Criminology. Vol. 2 Issue 2  
2 Article 20(3) “No person can be compelled to be a witness against himself”. Administering hypnotic drug is 
not compulsion under Article 20(3) laid under case of state of Mumbai vs KathiKalu, 1961 (2) Cr Lj 856 (SC) 
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CHAPTER 1: INTRODUCTION 
Law is a dynamic field; it cannot be stagnant with relevance to the change in society and hence 

has to keep in touch with the changing social order. It is understood that the judiciary must stay 

in touch with the progress made by humankind. Therefore, to fight organized crime and aid the 

procedure of investigation, new prevention methods have taken simultaneously. If the criminals 

take the help of new and upcoming technology to commit crimes, it is the need of the hour for 

the enforcement agencies also to use new techniques to investigate the crimes committed. 

Horseley coined the term Narco-analysis. In 1922, Narco-analysis reached its height as Robert 

House. A Texas Croaker used a drug on two inmates to extract information pertinent to a case.3 

The test involves the use of certain substances in controlled quantities to be injected into the 

body for two-three hours so that the convict goes into a hypnotic trance. It is followed by an 

interrogation which is recorded in audio or video cassettes.  Narco analysis was conducted in 

2001 for the first time in India. Bangalore Forensic Science Laboratory conducted it on an 

individual associated with offenses committed by Veerappan.4  It was Krishna Iyyer J. who 

remarked that "the courts self-criminate themselves if they keep the gates partly open for the 

culprit to flee the justice under the guise of interpretative enlargement of the golden rule of 

criminal jurisprudence." 5 

It has been theoretically established that the need to extract data so that investigation is aided 

and completed is immensely important, it is still a question of interest whether these tests are 

valid and comply with the principles of natural justice6. The Principle of Natural Justice and 

Human rights, which was guaranteed to every citizen against the arbitrary action of Legislative 

and Executive, given under Part III of the Indian Constitution, 1950. In which it includes Right 

guaranteed under Article 21, 19, and 14 of the Constitution of India7. Narco-analysis acts as a 

double-edged sword that is a boon for the investigation process but is a curse concerning the 

rights of the person. The constitutional validity of the Narcoanalysis test is questioned primarily 

because it seems to infringe Right to Life and Liberty under Article 21 as well as Article 20(3)8 

                                                           
3 Asmita Chakroborty, Narco Analysis: A Double Edged Sword?. Droit Penale: Indian Law Journal on Crime 
And Criminology. Vol. 2 Issue 2  
4 Naresh Kumar And Ved Pal Singh, “Narco Analysis Test In Investigation Process”. Law and Judicial XIV, 
MDU, Law Journal 108 (2009). 
5 (2011) PL July 
6 Gowsia Farooq Singh, Narcoanalysis: A Blessing To Criminal Justice System, International Justice of Law, Vol. 
4 Issue 2 (2018) 
7Right to Life and Liberty, Right to Freedom of Speech, Right to Equality. 
8 privilege against self-incrimination. 
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of the Constitution. Additionally, there is always a question raised on the result of the test and 

its evidentiary value and its conflict with the provision of the Indian Evidence Act 1872.9  

Narco-Analysis in India and will discuss the history of the Test in India with the help of cases, 

procedure as well as the importance of such a test, secondly the evidentiary value and 

constitutionality of the test with particular emphasis on Article 21 and 20(3). Thirdly, it shall 

discuss the admissibility of such a trial in the Court of law and, lastly, the criticisms that the 

test faces. The conclusion will put forward the findings of the study that attempts to answer the 

questions that (a) Whether Narcoanalysis violates established principles of Article 20(3) of the 

Constitution and Provision of the Criminal Procedure Code10 , which say that person accused 

should not be made to be a witness against themselves? And (b) Whether Narcoanalysis holds 

evidentiary value in courts? 

 

CHAPTER 2: USE OF NARCO ANALYSIS  

Many Democratic Country has banned the use of the narco analysis technique like India 

continue to use Narco-analysis. In recent times, India is allowing Narco-analysis to be steadily 

mainstreamed into criminal investigations, court hearings, and laboratories and has also passed 

under the judicial scanner. The usage of such tests in criminal investigation has become 

alarmingly common in India. Especially in high-profile cases such as the Nithari killers and 

the Mumbai train blasts, suspects have been whisked away to undergo Narco-analysis. This 

has resulted in increasing criticism from the public and the media in the country.  

In India, the Narcoanalysis test is mainly done in Forensic Labs at Bangalore and Ahmadabad. 

It is done by a team comprising of an anaesthesiologist.11 In India, like other countries, the 

Narco-Analysis test is also conducted by a police officer for assistance in extracting a 

confession from the accused person. In so many years, there is in the news as effective and 

efficient Techniques of Interrogation, which was used by various investigative agencies in 

many cases. For example, it was used in 2003, In the case of Abdul Karim Telgi12, Aarushi 

                                                           
9 Article 20(3) “No person can be compelled to be a witness against himself”. Administering hypnotic drug is not 
compulsion under Article 20(3) laid under case of state of Mumbai vs KathiKalu, 1961 (2) Cr Lj 856 (SC) 
10 Section 161(2). 
11 Sonakshi Verma, ‘The Concept Of Narco analysis In View Of Constitutional Law And Human Rights’ available 
at http://www.rmlnlu.ac.in/webj/sonakshi_verma.pdf 
12 Abdul Karim Telgi and Sohailvs. Union of India, through CBI, High Court of MP .April 3.2016. 
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murder case13, Nithari case14, etc. In this way, it has vast importance in the field of legal 

science.  

 

CHAPTER 3: EVIDENTIARY VALUE AND CONSTITUTIONALITY OF 

NARCO-ANALYSIS 

The Confession given during the narco test is not valid because the person is confessing in the 

semi-conscious mind, which is not admissible in the Court of law. There are exceptional 

circumstances where the Court affirmative gives admission of the Confession made out of the 

Narco test. This is so because tests such as Narco-analysis, brain mapping, and lie detector 

tests, if conducted, then it violates the fundamental right of convict guaranteed under the 

Constitution of India15. 

The Position of the legality of the test lies in the application of the technique in the 

investigation, which can infringe on individuals' liberty and freedom guaranteed under Article 

21 of the Constitution of India. In the case of State Bombay v. Kathikalu16, it was held by the 

Court that it must be shown that the accused was compelled to make a statement likely to be 

incriminatory to himself. The meaning of compulsion is pressure, which compromising, 

beating, or detainment of spouse, parent, or children of the individual.  

The Section 161 (2) of the Criminal Procedure Code provides a protection to citizen's right 

against self-incrimination17. It is assumed that the Narco Test comprises of torture, including 

Mentally and physically upon convict or accuse, which violates the rights guaranteed under 

article 21 of the constitution of India18.  

In the famous case, which is also known as the Nithari Murder case19 Narco-Analysis test was 

conducted on Surender Koli and Mohinder Singh Pandher in Jan 2007, who was the main 

accused in the famous Nithari Murder case. This test was conducted to ascertaining the veracity 

of their statement during their custodial interrogation. In the period of the trial, the accused 

                                                           
13 2013(83) ALLCC 283, Dr Rajesh Talwar and Another v. Central Bureau Investigation through its Director 
and Other. 
14 AIR 2011 SC 970, Surendra Koli v. State of Uttarpradesh. 
15 Art 20 (3) says that which is the central provision regarding crime investigation and trial in the Indian 
Constitution is Art. 20(3). It deals with the privilege against self-incrimination. 
16 Air 1961 Cri L J , Vol 2, 2007. 
17Section 161(2) in The Code Of Criminal Procedure, 1973,(2) Such person shall be bound to answer truly all 
questions relating to such case put to him by such officer, other than questions the answers to which would have 
a tendency to expose him to a criminal charge or to a penalty or forfeiture. 

18 Article 21 of indian Constituion. 
19 AIR 2011 SC 970, Surendra Koli v. State of Uttarpradesh. 
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provided the information related to murders and raping of females and children. Thus the result 

of the test gives much relevant information that was disclosed to the investigating authorities.  

In the famous case of Arushi Talwar Murder case20, In this case, Arushi, a 14-year girl, was 

found to be dead in the home on 16-05- 2008. The parents made the report of Arushi in the 

police station. In this case, Hemraj, who was a domestic servant in the house of Arushi, was 

suspected of the murder of Arushi. Also, the dead body of Hemraj was found on the terrace of 

the house of Arushi after two days. The police arrested the parents of Arushi. In this case, the 

NarcoAnalysis test, Polygraph test, and Brain mapping test were conducted on the accused 

person. It has been pleaded before the Court that these results of the test cannot be admissible 

as evidence in the Court. 

The Court held it on behalf of the judgment of Selvi v. State of Karnataka21 that the authority 

cannot conduct such tests if the accused person has not given the consent. The trial court 

negatively issued its judgment that the Narco Test result cannot be admissible in the Court 

because the subject of the test does not have any conscious control over response at the time of 

conducting tests. 

In the case of Rojo George Vs. Deputy Superintendent of Police22, while allowing the narco- 

analysis test, Court believes that in the present-day, there are many new techniques which is 

used by the criminals for committing any crime. Court also said that when such methods have 

been used in the presence of an expert, then it can't be raised that the investigating agencies 

violated the fundamental human rights of any citizen of India. 

 

CHAPTER 4: NARCO-ANALYSIS AND ITS ADMISSIBILITY IN 

COURTS 
There is an absence of a law that deals explicitly with the admissibility of scientific evidence, 

which includes the Narcoanalysis test. But in some cases, as stated above, the Court shall allow 

the usage of such examination, especially when there is no evidence except the circumstantial 

evidence.23 Thus, in rare cases, the Court shall allow the test to fill the vacuum in the pieces of 

evidence. The core issue is that the pieces of evidence collected from the test is hit by section 

                                                           
20 2013(83) ALLCC 283, Dr Rajesh Talwar and Another v. Central Bureau Investigation through its Director 
and Other. 
21 AIR 2010 SC 340. 
22 AIR 1953 SC 131 
23Barcelana Panda, “Narcoanalysis and its evidentiary value in India”, The Practical Lawyer (2011). 
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2524 and 2625 of the Indian Evidence Act,1872. But if the Narcoanalysis test will be conducted 

in the presence of the magistrate, then it would be a valid confession, and it will not be hit by 

sections 25 and 26.   

In the case of State of Gujarat v. Anirudh Singh,26 the Supreme Court held that every witness 

has to aid in the interrogation. In the Shashi Murder case, the Court allowed the Narco-analysis 

test; the Cheif Judicial Magistrate permitted the police to conduct a Narcoanalysis test on 

Vijaysen Yadav, the main accused. In another case, Satakben Sharm and Hailodeji v. the State 

of Gujarat27, the Hon'ble High Court granted permission for the Narco-analysis test despite the 

opposition made by the accused. As in the case of Selvi & Ors. v. State of Karnataka28 the 

Supreme Court also held that if the accused voluntary give consent to conduct Narcoanalysis 

test upon him then that later on statement used as a discovery statement under section 27 of the 

IEA. Hence the question that should arise is that if such a test should be considered to be 

harmful in nature and effect to the body due to the drugs used while administering such a test, 

why should it be admissible merely because of "voluntary administration."   

 

CHAPTER 5: CRITICISM OF NARCO-ANALYSIS TEST 
Narco-Analysis has been criticizing several grounds. They are summarized below:  

1. In Narco-Analysis, by learning certain tricks, subjects can make false statements. Also, 

if the issue has been a drug addict or alcoholic previously, then their tolerance level to 

the drugs administered will be higher and can make false statements in a semi-conscious 

state and tell lies.  

2. According to Dr. B.M.Mohan, Director of FSL, Bangalore, this test is not 100% 

accurate. His data states that Narco-Analysis has only 96-97% of the total screens rate. 

Hence, it can be said that Narco-Analysis should be discredited.  

                                                           
24The Indian Evidence Act,1872;Section 25: Confession to police officer not to be proved.—No confession made 
to a police officer1, shall be proved as against a person accused of any offence.—No confession made to a police 
officer1, shall be proved as against a person accused of any offence." 
25The Indian Evidence Act,1872;Section 26:Confession by accused while in custody of police not to be proved 
against him.—No confession made by any person whilst he is in the custody of a police officer, unless it be made 
in the immediate presence of a Magistrate1, shall be proved as against such person.— No confession made by any 
person whilst he is in the custody of a police officer, unless it be made in the immediate presence of a Magistrate2, 
shall be proved as against such person." 2[Explanation.—In this section “Magistrate” does not include the head 
of a village discharging magisterial functions in the Presidency of Fort St. George 3[***] or elsewhere, unless 
such headman is a Magistrate exercising the powers of a Magistrate under the Code of Criminal Procedure, 1882 
(10 of 1882)4]. 
26MANU/SC/0749/1997. 
272008 Cri.LJ 68 (Guj). 
28AIR 2010 SC 340. 
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3. It is tough to suggest an exact dosage of the drug for a particular individual because the 

mental and physical structure of individuals varies from others. It can cost life to an 

individual if he has given the wrong dosage.  

4. Dr. P. Chandra Sekharan, the highly regarded former director of the Forensic Sciences 

Department of Tamil Nadu, has characterized the practice as an unscientific, third-

degree method of investigation. 

 

CHAPTER 6: CONCLUSION 
In the present times, technology is changing rapidly, and due to such quick advancement, the 

crime pattern has also changed. Criminals have replaced traditional methods with advanced 

technology to commit such crimes. Such brutality has shaken the conscience of society, and 

that is why there is a need to change the tools of the interrogation. There are various modern 

tools of the investigation which help in such interrogation. Narcoanalysis is one of the means 

of modern scientific instruments. As discussed in Chapter 3 of the paper, in cases where there 

is no such evidence available, Narco-Analysis can play an immense role in the investigation. 

But in India, there is still no confirmation for admissibility of the test. It varies concerning the 

need in the case. There are no particular provisions that deal with scientific tools. The discretion 

lies in the hands of the judiciary to allow or not to enable the Narcoanalysis to test.  

There are mainly two issues in this context, firstly self-incrimination, and secondly, the 

statement hit by sections 25 and 26 of the IEA, 1872. From the above discussion, it just said 

that there is no doubt regarding the violation of Article 20(3) if the test is conducted without 

the consent of the accused, which includes the suspect, too, as it violates the right to self-

incrimination. But in the case of Rohit Shekhar v. N.D Tiwari,29 the Delhi high court held that 

where there is a question between the individual freedom and societal right, then in those 

cases,s the societal interest will prevail over the particular part. Thus, the Supreme Court also 

left the door open for the admissibility of the voluntary test.  

It is suggested that if there is a provision in the Legislature that would allow the Narco-Analysis 

test before the magistrate and then allow it as evidence, then it would be beneficial in cases like 

terrorism, rape, and such other heinous crime. Secondly, as stated in Chapter 5 of this paper, 

the test is harmful to the body; it can be argued that the test is not as dangerous as third-degree 

torture to which suspects were usually subjected. Thirdly, there should be a list of crimes in 

                                                           
29(2012) 12 SCC 554 
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which Narco-Analysis should be allowed or not, which would make the conducting of such 

procedure easier as the Indian Legislature does not ultimately allow or disallow the scientific 

methods as an investigation tool. 
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SYNOPSIS 

The writ petition is filed to challenge the constitutional validity of section 497 of IPC1 and section 

198(2) of CrPC.2 This is often a public Interest Judicial Proceeding. 

Section 497 of the IPC is unconstitutional as it violates article 14 15 and 21 of the constitution as 

it is discriminating against men. Once the sexuality takes place with the consent of each of the 

parties, then there is no sensible reason for excluding one party from the liability. The same 

discrimination is against truth scope and nature of Article 14 as highlighted in Maneka Gandhi 

v. Union of India,3 R.D. Shetty v. Airport Authority,4 and E.P. Royappa v. State of Tamil 

Nadu.5 

Section 497 of IPC can’t be understood as a beneficial provision under Article 15(3) and also 

exemption provided for women doesn’t fall within the scope of the Article. It indirectly 

discriminates against women by holding associate’s degree inaccurate presumption that women 

are the property of the men. This is often additional proven by the fact that if the extramarital sex 

is engaged with the consent of the husband of the women the such act seizes to be an offense 

punishable under the IPC. Constant significances to institutionalized discrimination that was 

repelled by this Hon’ble court in Charu Khurana and Ors. V. Union of India.6 

The same provision is additionally hit by the ratio laid down in Puttaswamy v. Union of India7, 

since privacy is associated with an internal part of the ‘right to privacy’. 

However, the respondent is of the view that sexual relationships outside marriage would 

breakdown the institution of marriage and it doesn’t warrant protection under article 21 and the 

right to privacy and right to liberty isn’t absolute one and is subjected to reasonable restriction 

when legitimate public interest is concerned. Article 15(3) saves the provision as a special for the 

benefit of women that is enabling provision providing for protecting discrimination.8 

                                                           
1 Indian Penal Code, 1860, section 497 
2 Code of Criminal Procedure, 1973, section 198 (2) 
3 Maneka Gandhi V. Union of India (1978) AIR 597, 978 SCR (2) 621 
4 R.D. Shetty V. Airport Authority, (1978) 3 SCR 1014 
5 E.P. Royappa V. State of Tamil Nadu, 1974 (4) SCC 3 
6 Charu Khurana and Ors V. Union of India and ors.,2015 (1) SCC 192 
7 Justice K.S. Puttaswamy (Ret.) V. union of India and Ors, (Writ petition (Civil) No. 494 of 2014 
8 By Jismin Jose,Joseph Shine vs. Union of India ,Law Times Journal ( September 10, 202012:13 hrs.) 
https://lawtimesjournal.in/joseph-shine-vs-union-of-india/ 

https://lawtimesjournal.in/author/jismin-jose/
https://lawtimesjournal.in/joseph-shine-vs-union-of-india/
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Section 497 IPC and 198(2) CrPC was challenged before this Hon’ble Court on three occasions, 

firstly in Yusuf Abdul Aziz v. State of Bombay and another9, secondly in Sowmithri Vishnu 

v. union of India10, and Last in V. Revathi V. Union of India11 

 

INTRODUCTION 

Adultery has been a crucial topic of debate in India. It has been taken into account as a criminal 

activity. It has its historical base & value, which is considered as a heinous crime. The provision 

of Section 497 of IPC deals with the laws associated with adultery. Adultery is the most 

controversial topic in India. The most reason for the controversy was around the incontrovertible 

fact that the language of section 497. Firstly, it had been discriminatory towards the women which 

suggests that the women weren't given any right to prosecute their husband if the husband was 

involved in any quite extramarital relationship. Secondly, adulterous men are responsible for 

punishment but women aren't even considered as an abettor.12 

Recently, In Joseph Shine v. Union of India, the apex court ruled that adultery is no longer a 

criminal offense by putting down a 158-year-old colonial-era law. This provision was challenged 

for the first time in the Yusuf Abdul Aziz case13 where question was raised on section 497 to be 

violative of gender equality enshrined under Article 14 and 15 of the constitution.14 However, the 

apex court ruled that the content section was valid. Later on, this section was challenged once more 

within the case of Smt. Sowmithri Vishnu V. union Of India, However, as a result of the sanctity 

of marriages the supreme court upheld this legislation.       

                                       

                                                           
9 AIR 1954 SC 321 
10 Sowmithri Vishnu V. Union of India AIR 1985 SC 1681 
11 V. Revathi V. Union of India, (1988) 2 (SCC) 72 
12 Ibid 
13 Yusuf Abdul V. State of Bombay and Another, AIR 1954 SC 321 
14 Constitution of India, Article 14 and 15 
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BACKGROUND 

Several times the question arises on the constitutionality of "Sec 497 of IPC and sec 198 of CrPC” 

before the Supreme Court of India. In three landmark cases, the Supreme court has held Sec 497 

of IPC and Sec 198(2) of CrPC as valid. But it became unconstitutional after the Judgment of 

Joseph Shine vs Union of India15.  

 

SECTION 497 OF INDIAN PENAL CODE 

Under Section 497 of the IPC16 stated that if a married man makes an agreeable relationship with 

a married woman, the husband of that woman can file a case against this man in the name of 

adultery but he cannot take any action against his wife.  

Also, the wife of the man involved in this case cannot register a case against the woman. It also 

provides that only the husband of his fellow woman can take action against the man involved in 

the extramarital affair by filing a complaint.17 

 

SECTION 198(2) Of CODE OF CRIMINAL PROCEDURE 

Under section 198(2) of CrPC18 specified that the complaint file charge against the Husband under 

section 497 and 498 of IPC. In this provision, only a husband committed offenses. It implies that 

women are exempted from punishment and only men are charged with offence of adultery even if 

she is an abettor. 

                                                           
15 (2019) 3 SCC 39 : (2019) 2 SCC (Cri) 84 
16 Section 497, “whoever has sexual intercourse with a person who is and whom he knows or has reason to believe to 
be the wife of another man, without the consent or connivance of that man,  such intercourse not amounting to the 
offense of rape is guilty of the offense of adultery and shall be punished with imprisonment of either description for 
a term which may extend to five years, or with fine, or with both. In such cases, the wife shall not be punishable as 
an abettor”. 
17By Soumya Goel, Joseph shine V union of India, legalserviceIndia, (10 September,2020) 
 http://www.legalserviceindia.com/legal/article-3127-joseph-shine-v-s-union-of-india.html 
18 Section 198(2) of CrPC specified how a complainant may file charges for offenses committed under Sections 497 
and 498 IPC. Section 198(2) CrPC specified that only the husband may file a complaint about the offense of adultery.  

http://www.legalserviceindia.com/legal/article-3127-joseph-shine-v-s-union-of-india.html
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The three landmark judgment are  

Yusuf Abdul Aziz v/s State of Bombay19 

In this case, sec 497 of IPC and sec 198 of CrPC has violated article 1420 (right to equality and 

equal protection of the law) and Article 15 (prohibition of decriminalization based on race, caste, 

sex, religion, etc.) of the constitution. The supreme court held that there is a special provision for 

women and children under Article 15(3) of the constitution and as a result, the petition of the 

husband was dismissed.21 Therefore, section 497 of IPC was held constitutional.  

Sowmithri Vishnu v/s Union of India22  

The court held that if a woman has an illicit relationship with another man then she is a victim not 

the author of the crime. The court also disagreed with the view that the husband has a license to 

develop an illicit relationship with an unmarried woman. So, the court declared section 497 of IPC 

as constitutional. 

Revathi v/s Union of India23 

The court held that the law allows neither the husband of the offending wife to prosecute his wife 

nor will the law permit the women to prosecute the offending husband for being disloyal to her. 

Thus, both the husband and the wife are disabled from putting each other with the weapon of 

criminal law. So, there is no violation of the right to equality under article 14 and thus, section 

497 is valid.  

                                                           
19 Yusuf Abdul V. State of Bombay and Another, AIR 1954 SC 321 
20 Equality before law- The State shall not deny to any person equality before the law or the equal protection of the 
laws within the territory of India Prohibition of discrimination on grounds of religion, race, caste, sex or place of birth 
21 Nothing in this article shall prevent the State from making any special provision for women and children 
22 Sowmithri Vishnu V. Union of India AIR 1985 SC 1681 
23 V. Revathi V. Union of India, (1988) 2 (SCC) 72. 
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FACTS OF THE CASE 

Joseph Shine is a non-resident, from the state of Kerala. He filed a PIL under article 32 of the 

Constitution.24 He has challenged the constitutional validity of the offense of adultery under 

section 497 of IPC and section 198 (2) of CrPC on the ground that this law was discriminatory 

towards men. According to provisions, only men can be prosecuted.25  

The thing that led him to challenge the legality of Section 497 was when one amongst his close 

friends from Kerala committed suicide after a lady colleague of his made serious rape charges on 

him. Joseph Shine said that he just wanted to protect Indian men from being punished for having 

extramarital affairs by retaliatory women or their husbands. Section 497 was drafted with a 

conventional plan which isn't any longer applicable in Modern Indian Society.                                       

 

ISSUES OF THE LAW 

1. Whether Section 497 of the IPC is constitutionally valid or not?  

2. Whether section 198(2) of the CrPC 1973 is violative of fundamental rights (14,15 and 

21) or not?  

3. Whether Section 497 is an extreme penal provision that requires it to be decriminalized 

or not?  

 

ARGUMENTS ADVANCED BY THE PETITIONER 

1. Section 497 of the IPC is unconstitutional as it violates Article 14, 15, and 21 of the 

Constitution as it is discriminating against men. When sexual intercourse takes place 

                                                           
24 Article 32, Constitution of India, 1950 
25 Supra Note 12 
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with the assent of both parties, there are no grounds for excluding one party from the 

liability. Due to which it violates the very scope of Article 14 of the Indian 

Constitution13. Therefore, Section 497 of the IPC is unconstitutional.  

2. The meaning of adultery under Section 497 is indistinct. It simply criminalizes the 

extramarital affair of a man with a wedded woman not including widows, bachelor 

women, and Divorcees under the domain of definition of Section 497.  

3.  Section 497 does not include a provision for hearing the married woman with whom the 

accused is alleged to have committed adultery. That it capriciously assumes that man is 

always a seducer and ignores women as an abettor.  

4.  Section 497 of the IPC cannot be interpreted as a valuable provision under Article 

15(3).26 It also ultimately discriminates against women by holding a wrong 

presumption that women are the property of the men. This is also clear by the fact that 

if the adultery is betrothed with the assent of the husband of the woman then, such act 

seizes to be an offense punishable under the Indian Penal code.  

5.  As sexual privacy is an integral element of the ‘right to privacy.’ Section 198 (2) of 

CrPC is also in contravention of Article 14, 15, and 21 of the Constitution of India as it 

excludes women from prosecuting any person engaging in adultery. Therefore, Section 

497 of IPC and Section 198(2) of CrPC needs to be decriminalized.27 

 

                                                           
26 Kalyani V. State of Tr. Inspector of Police and Another (Crl.), 2232 of 2011 
27 By Ritwik Guha Mustafi, Joseph Shine vs. Union of India : A Case Comment, 5th Voice News, ( September 10, 
2020 12:33 hrs)  https://5thvoice.news/legalnews/NzEwMQ==/Joseph-Shine-vs-Union-of-India-A-case- comment# 

https://5thvoice.news/legalnews/NzEwMQ==/Joseph-Shine-vs-Union-of-India-A-case-%20comment
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ARGUMENTS ADVANCED BY THE RESPONDENT 

1.  The Respondents contended that adultery is an offense that breaks the family relations 

and deterrence should be there to protect the institution of marriage. 

2. The Respondent claimed that adultery affected the children, spouse, and society. It is an 

offense committed by an outsider with the complete Knowledge to destroy the sanctity of 

marriage. 

3. The discrimination by the provision is saved by Article 15(3), which stated the state rights 

to make special laws for women and children. Thus, the court to delete the portion found 

unconstitutional but retain the provision.28 

 

RATIO DECIDENDI 

On 27 September 2018, the court delivered its decision in this case unanimously which held that 

section 497 of IPC is unconstitutional. It held that section 497 of IPC violated the fundamental 

rights of equality, liberty, and privacy mentioned under Art. 14, 15 and 21 of the Indian 

Constitution,1950.29 Therefore, the Supreme Court of India has declared section 497 

unconstitutional but regards it as an ethical wrong and may be used as a ground for divorce. 

 

VERDICT OF COURT 

 In December 2017, the Joseph shine filed a petition raising queries on the constitutional validity 

of section 497 Of IPC. This case headed by 3 benches, later CJI Dipak Mishra has referred this 

                                                           
28By Diganth Raj Sehgal. Case analysis: Joseph Shine v. Union of India (10 
September,2020)https://blog.ipleaders.in/case-analysis-joseph-shine-v-union-india/ 
29 Arun Kumar Agarwal and Another V. National Insurance Company Limited and others (2010) 9 SCC 218    State 
of Madhya Pradesh V. Mandan Lal (2015) 7 SCC 621 

https://blog.ipleaders.in/author/diganth/
https://blog.ipleaders.in/case-analysis-joseph-shine-v-union-india/
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petition to 5 decide constitution bench that comprised CJ Dipak Mishra and Justice R.F Nariman, 

Justice A.M khanwilkar, Justice DY Chandrachud & Justice Indu Malhotra. whereas hearing the 

matter antecedently the court discovered that the law relies on '' social presumptions". 

 On 27 September 2018, 5 decision bench affected down section 497 of IPC thereby 

decriminalizing society. It was affected down because its profaned articles 14, 15, and 21 of the 

Constitution of India nation that infringes upon women’s dignity and autonomy. The 5 benches 

additionally scan section 198 of CrPC that specifies that solely a husband will file charge for 

offenses underneath section 497 of IPC. The bench overruled its Judgment Y Abdul Aziz, 

Sowmithri Vishnu, and Vishnu Revanthi. The bench made four different opinions, the court 

affected the law and declared that the husband can't be the master of his woman.30 

 Their judgment controls the subsequent things- 

1.  Section 497 is primitive and is constitutionally invalid 

 Section 497 of IPC infringes on the rights of women. It deprives a woman of autonomy, dignity, 

and privacy. This section may be a denial of substantive equality, as a woman don't seem to be 

equal participants in an exceedingly wedding and she was incapable of freely willing to a sexual 

act that regarded them a sexual property of their relation. During this method, it profaned articles 

14, 15, and 21 of the constitution.31 So, it was a control that section 497 of IPC is archaic and it 

was constitutionally invalid. 

2.  Section 497 to not be a criminal offense 

 A crime is an act that is committed on society as an entire. whereas criminal conversation may be 

a personal issue, it was the private sphere of marriage & it was not working into the construct of 

the crime. The construct of criminal conversation was standing as a civil and a ground of divorce. 

What happens if the husband leaves the woman and after that adultery happens which shows that 

it wholly depends upon personal discretion. Hence, declaring Adultery as a crime would be an 

injustice for a system. 

                                                           
30 Supra Note 8 
31 Pawan Kumar V. State of Himanchal Pradesh (2017) 7 SCC 780 
 



LAWYERS GYAN JOURNAL || ALL RIGHTS RESERVED VOL1 |ISSUE 1 

  
 

10 | P a g e  
 

3. Husband isn't a master of woman 

 In this case, it was a control that a husband or father isn't a matter of a woman or female offspring. 

She has equal rights and equal standing in an exceedingly society. they're going to not be 

discriminated to any extent further, they're going to be treated equally in an exceedingly society. 

4.  Section 497 is unfair 

 Throughout the judgment, it was a control that section 497 is unfair. It does not preserve the ' 

holiness of marriage'. For a husband, it's his right to let his woman have an affair with some other 

person. Following this judgment, it means that a Husband's incorporates a 'proprietary right' over 

his woman. Moreover, the woman cannot claim against her husband or his lover. In India, there 

was no provision associated with her husband having an affair with an amate less woman or a 

widow. 

 

ANALYSIS 

This judgment was put forward as a good initiative, as it became the section 497 of IPC or 198 (2) 

of Crpc unconstitutional. Both sections are discriminatory classified against women. Firstly, it had 

been discriminatory towards the women which suggests that the women weren't given any right to 

prosecute their husbands if the husband was involved in any quite extramarital relationship. 

Secondly, the adulterous men are responsible for punishment but women aren't even considered 

as an abettor. It is vital to note that, true involving extramarital sex might arise because of sad 

marital life. it might be higher to go away from the parties to their sphere, that after all could be 

an elementary right, giving them the liberty to proceed on the premise of a civil wrong, if they thus 

like.  

However, it is also one of the most important factors that would arise i.e., adultery was not accepted 

in a society till now. The moral perceptions of the society will not accept adultery in its social 

fabric. And it can also be seen that their judgment is additionally silent on its impact on social 

establishments like marriage and also regarding children born out of such a relationship or 

concerned in the other manner in similar things. 
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CONCLUSION 

Section 497 comes under the purview of the court several times but wherever it had been held 

constitutional. But the Supreme Court on 27th September, 2018 within the case of Joseph Shine 

vs Union of India declared it unconstitutional as sec 497 violated art. 14,15 and 21 of the Indian 

constitution. Moreover, this judgment has also put in to practice the idea of justice against 

discrimination. This judgment has overruled all past judgments which upholds the criminalization 

of adultery. Now adultery has become legal but it's still not ethical with the society and it can be 

used as a ground for divorce.  
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“It is not my purpose to just create a ruckus, my attempt is that the appearance should 

change. If not in my heart then maybe in your heart, the fire anywhere but the fire of 

change should light.” 

In the era of 21st century where modernization is prevailing in the world where mainly transfer 

of technology is done there also exists a small sector of human community, whose sale is not 

bound to just technology but of human beings. These people in the lure of earning money sell 

human beings for various purposes and among those purpose the most prevalent purpose is 

selling women for the purpose of prostitution. 

In our country where around 1.4 Billion people are there and among this vast population the 

illiterate population is greater than the literate population leading to the non-reporting of the 

cases of missing girls due the societal status pressure where the questions are raised on the 

character of the girl herself and according to statistics most of the missing girls are pushed into 

the business of prostitution by the pimps. Numerous girls are bought and sold in this market 

where they are considered as goods for the trader and for the buyer and have lost the status of 

being a human itself. Since this sort of crimes are not reported, general public are notusually 

aware about the vastness of this business but on a certain level they are all aware about the 

dangers of it. 

This paper will focus on the Trafficking done for prostitution purpose, what are their rights that 

needs to be protected by law, this paper will involve case studies of the victims. This paper is 

a voice for such people who have suffered this fate and are unheard by the society. 

Key Words: Human Trafficking, Prostitution, Women 

ABSTRACT 
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According to United Nations' Palermo Protocol, “Trafficking in persons can be defined as the 

transfer, transportation, harboring, recruitment, or receipt of persons, by means of the threat or 

use of force or other forms of abduction, of coercion, of the abuse of power, of fraud, of 

deception, or of the giving or receiving of payments or of a position of vulnerability or benefits 

to achieve the consent of a person having control over another person, for the purpose of 

exploitation. Exploitation should include, at a minimum, the exploitation of the prostitution of 

others or other forms of sexual exploitation, slavery or practices similar to slavery, forced labor 

or services, servitude or the removal of organ”.1 

Comprehensively it’s accessed that there are around forty million people who are within the 

present-day subject to slavery. Anyway, the genuine numbers are not accessible on account of 

the number for the most part goes undetected, something the United Nations insinuates as " the 

hidden figure of crime.” 2Human trafficking acquires overall profit of for the most part $150 

billion consistently for vendors, $99 billion of which starts  from  commercial  sexual  

misuse. 3Extensively, a normal 71% of oppressed people are women and youngsters, while 

men and youngsters speak to 29% globally.4 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1 United Nations' Palermo Protocol 
2 “Forced Labor, Modern Slavery, and Human Trafficking.” INTERNATIONAL LABOR ORGANIZATION. 
Accessed July 22, 2020. http://www.ilo.org/global/topics/forced-labour/lang--en/index.htm. “Monitoring Target 
16.2 of the United Nations Sustainable Development Goals.” United Nations Office on Drug and Crime. 
Accessed July 22, 2020. https://www.unodc.org/documents/research/UNODC-DNR_research_brief.pdf 
3 “Human Trafficking by the Numbers.” HUMAN RIGHTS FIRST Accessed July 22, 2020. 
https://www.humanrightsfirst.org/resource/human-trafficking-numbers. 
4 “Trafficking and Slavery Fact Sheet.” FREE THE SLAVES. Accessed July 22, 2020. 
https://www.freetheslaves.net/wp-content/uploads/2018/04/Trafficking-ans-Slavery-Fact-Sheet-April-2018.pdf 

INTRODUCTION 

http://www.ilo.org/global/topics/forced-labour/lang--en/index.htm
http://www.unodc.org/documents/research/UNODC-DNR_research_brief.pdf
http://www.humanrightsfirst.org/resource/human-trafficking-numbers
http://www.freetheslaves.net/wp-content/uploads/2018/04/Trafficking-ans-Slavery-Fact-Sheet-April-2018.pdf
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The Indian constitution restricts trafficking. 5However India is a major form of source, goal 

and travel nation for the crime of trafficking which is for the sexual exploitation and 

constrained work, and with the falling sex proportion, dealing for marriage as the declining 

ratio of the gender is turning into another drawing factor for trafficking of women and young 

girls. The vindictive game plan of this malicious work continues despite the many enactments 

which exist to fight the same.6 The main movement of people is from Bangladesh and Nepal 

into India and sometimes it is even beyond these routes to various parts of the world. The 

border of these nations is very long thus making it very easy for the movement of these people. 

There exist around twenty checks along the border of Bangladesh which is around 4,156 km 

long. However, crossing the border is not much of a task, and cash may change hands in various 

ways making it very easy for these people to continue with their cross border business. With 

Nepal, the recognitions of trafficking and all the similar kinds of dealings are very difficult to 

be identified because of the open border policy that exists between India and Nepal.7 Since 

India has an open fringe strategy with Nepal, dealing might be hard to recognize but a similar 

condition is lacking with Bangladeshis, however dealing from both these nations happens. 

Inside India, there exist various elements that work as a vacillating factor affecting dealing of 

Indian men, women, and youngsters. 

In India, there exist various social practices because of which girls might be dealt with. One of 

these is the devadasi framework which although prohibited still exists in rural parts of India 

and another such strong factor is poverty and destitution.8 There are again numerous ladies who 

eagerly relocate to the United States, Europe, and the Middle East to fill in as house workers 

who are swindled by agencies and in some cases are trafficked. Men, ladies, and children are 

dealt inside India and abroad are forcefully kept in the state of bondage through various 

methods, for example, not providing them with the wages, their travel documents are seized, 

the middlemen are given unnecessary benefits for the bonded labor to take care of the 

benefits/charges, and so on. Bonded labor inside the nation is additionally a significant issue.[5] 
 
 
 
 

5 Constitution of India, art. 23 
6 The Bonded Labor System (Abolition) Act, 1976. 
7 Adapted from Trafficking in Women and Children in India, Orient Longman, New Delhi (2005) pp 10-12. 
8 Dedicating a girl to prostitution, though ostensibly dedicated to serve a goddess. 

TRAFFICKING CONCERNS IN INDIA 
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CONSTITUTIONAL PROTECTIONS FOR TRAFFICKING IN INDIA 

India is likewise a destination nation for people from Bangladesh and Nepal, and heft of those 

dealt from these nations are mostly constituted of mainly women and children. In these two 

cases referred, the movement whether it’s legitimate or illicit might be voluntary, and in this 

way, vagrants might be dealt with. The numbers are very large; however accurate statistics are 

missing and should be handled in a good way. 

The 2020 Trafficking in Persons Report9 additionally brings up that 90% of those who are 

trafficked have a place with the most held up gatherings and go through destitution and this is 

mostly the main cause. It additionally conveyed verification of NGO investigates tricking of 

girls from North East India with guarantees of occupations and subsequently constraining them 

into prostitution just as constrained relationships. Ladies are sought after in the State of 

Haryana and different States because of the low sex proportion brought about by sex-specific 

premature births. There, consequently, is by all accounts more push and pull factors for dealing 

that should be critically tended to. 
 
 

 
 

In its constitution India has addressed the issue of the human trafficking in its various 

provisions directly as well as indirectly. There are three Articles in our Constitution under Part III 

and Part IV which deals with trafficking related issues. The chart below provides with the summary 

of the same. 

ARTICLES ON TRAFFICKING IN THE CONSTITUTION OF INDIA 
 
 
 
 

Article 23 “FR10 prohibiting trafficking in human beings 

and forms of forced labor.” 11 

Article 39(e) “DPSP12  directed  at  ensuring  that  health and 

strength of individuals are  not  abused and that 

 
 
 

9 Trafficking in Persons Report, 2020; 20th ed. 
10 Fundamental Right 
11 Constitution of India. art. 23 
12 Directive Principle of State Policy 
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IMMORAL TRAFFIC PREVENTION ACT, 1956 

 

 no one is forced by economic necessity to do 

work unsuited to their age or strength.”13 

Article 39(f) “DPSP14 stating that childhood and youth 

should be protected against exploitation.” 15 

 
 
 

 

The Act deals with the problem of trafficking in India. The Trafficking of Persons (Prevention, 

Protection, and Rehabilitation) Bill, 2018 was introduced in Lok Sabha on 18th July, 2018 by 

the minister Ms Maneka Gandhi, and passed on 26th July, 2018. The Act stirs up issues of 

trafficking and prostitution. It penalizes the dealing of ladies and kids for commercial sexual 

misuse.16 “The Bill also classifies certain purposes of trafficking as ‘aggravated’ forms of 

trafficking. These include trafficking for: (i) forced labor, (ii) begging, (iii) inducing early 

sexual maturity by administering chemical substances or hormones, or (iv) bearing 

children.” 17 The punishment for aggravated trafficking is more serious in nature than that of 

simple trafficking. Under this act keeping a brothel as well as living on the prostitution of others 

is a punishable offense. However, if the dependent is not over eighteen years of age, he/ she 

shall carry immunity for the same.18 A segment of the noteworthy components of trafficking is 

protected by the Act. For example, inducing persons for the sake of prostitution19, detain 

someone in a place where such activities are carried out20, providing protective homes to the 

victims21, etc. On the off chance that an individual is found with a child in a house of ill-repute 

carrying such activities, there is a supposition that the youngster has been kept back in that 

place for sexual abuse unless the contrary is proved.22 The Act also provides provisions for the 

rescue and rehabilitation of the victims. 23 To assure that the victim’s rights are not bugged, it 
 

13 Constitution of India art. 39  (e) 
14 Directive Principle of State Policy 
15 Constitution of India art. 39 (f) 
16  Immoral Traffic Prevention Act, 1956 , Sect. 3 
17  Immoral Traffic Prevention Act, 1956 , Sect. 2 
18  Immoral Traffic Prevention Act, 1956 , Sect. 4 
19  Immoral Traffic Prevention Act, 1956 , Sect. 5 
20  Immoral Traffic Prevention Act, 1956 , Sect. 6 
21 Immoral Traffic Prevention Act, 1956 , Sect. 21 
22 Immoral Traffic Prevention Act, 1956 , Sect. 6 (2-A) 
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be used" for the commission of an offense under the act. 

necessitates that there must be two lady police officers available during the procedures and 

added that the cross-examination is finished by a lady police officer.24 

The bill is loaded with fluffy arrangements that criminalize activities without culpability or 

criminal intent. It criminalizes electronic data that "may prompt" an offense of trafficking. 

Penal provisions against "promoting or facilitating the trafficking of persons " are also very 

ambiguous and vague. Properties might be attached on the off chance that they are " likely to 
 
 

Legislation 
 
Provisions relating to 

trafficking Immoral Traffic 

Prevention Act, 1956 

Provisions 
 
Section3: Brothel keeping 

 
Section 4: Living on the earnings of prostitution of others. 

 
Section 5: Procuring, inducing or taking person for 

prostitution. Section 6(1): Detaining person in premises where 

prostitutio is carried on. 

Section 6(2): Presumption of offence if a person is found with 

a child in a brothel. 

Section 7: Prostitution in the vicinity of public places. 

Section 8: Seducing or soliciting. 

Section 9: Seduction of a person in custody. 
 
Section 15: Two women police officers to be present during 

search, and interrogation is to be done by a woman police 

officer. 

Section 16: Rescue on Magistrate's directions. 
 
Section 17: Intermediate custody in a safe place, not with those 

with a harmful influence over her. 
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and selling of persons, importing or exporting persons, buying and selling minors, 

coercing or forcing marriage of minors, kidnapping/abducting  and  using  force  for the 

aim of trafficking, Slavery and slavery like conditions, bondage, servitude and 

unacceptable types of labor, and others. 

 

 
 
 

Also, there are penal laws which deals with human trafficking. trafficking also in India. 

These legislations, bring about criminalizing of a number of offences which aren’t 

exclusively addressed within ITPA. These comprise penalizing acts like procuring, buying 
 
 
 
 
 
 
 
 

LEGISLATIONS Section DETAILS OF THE 

PROVISION 

Indian Penal Code, 1860 366 “Kidnapping, abducting or 

inducing a woman to compel 

marriage.”25 

 366A “Procuring a minor girl. 366B 

Importation of a girl below 21 

for sexual exploitation.” 26 

 367 “Kidnapping/ abducting to 

subject person to grievous hurt, 

slavery.”27 

 370 “Buying or disposing of person 

as slave”28 

 370 A “Exploitation of a trafficked 

person”29 

 
 
 
 

25 Indian Penal Code, Sect. 366 
26 Indian Penal Code, Sect. 366 A 
27  Indian Penal Code, Sect. 367 
28  Indian Penal Code, Sect. 370 
29 Indian Penal Code, Sect. 370 A 

MISCELLANEOUS LEGISLATIONS RELEVANT TO TRAFFICKING 
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 371 “Habitual dealing in slaves.”30 

 372 “Selling minor for 

prostitution.”31 

 373 “Buying minor for 

prostitution.”32 

 374 “Compelling a person to 

labor”33 

Prohibition of Child Marriage 

Act, 2006 

12 “Child marriage void, if after 

that the minor is sold or 

trafficked or used for immoral 

purposes.” 34 

Children (Pledging of Labour) 

Act, 1933 

4-6 “Penalties for pledging labor of 

children (under 15 years).”35 

Bonded Labour System 

(Abolition) Act, 1976 

16 “Compelling a person to render 

bonded labor or forced 

labor.”36 

Child Labour (Prohibition and 

Regulation) Act, 1986 

3 “Child work in certain 

employments. Juvenile Justice 

Act, 2000”37 

 2(vii) “A  child  in  need  of care and 

protection includes one who is 
 
 
 
 
 

30  Indian Penal Code, Sect. 371 
31  Indian Penal Code, Sect. 372 
32  Indian Penal Code, Sect. 373 
33  Indian Penal Code, Sect. 374 
34 Prohibition of Child Marriage Act, 2006, Sect. 12 
35 Children (Pledging of Labour) Act, 1933, Sect. 4, Sect. 5, Sect. 6. 
36 Bonded Labour System (Abolition) Act, 1976, Sect. 16 
37 Child Labour (Prohibition and Regulation) Act, 1986, Sect. 3 
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In spite of taking a gander at provision in constitutions and enactments, case laws developed 

by courts are in addition part of the domestic law. These Case laws gives a noteworthy 

comprehension into the route that the law is taking, and the rendition the courts may have on 

some provisions of the law. Court decisions supervise issues extending from supervision of 

trafficking victims to the constitutional safeguard of victims along with with the trafficker’s 

prosecution. Additionally, rather than cross border trafficking the major center of attention has 

LANDMARK JUDICIAL PRONOUNCEMENTS HAVING A BEARING ON HUMAN 

TRAFFICKING 

 

  vulnerable and likely to be 

trafficked.” 38 

 24 “Employment of child for 

begging.” 39 

 26 “Procuring juveniles for 

hazardous employment or 

bonded labor is punishable.” 40 

Scheduled Castes and 

Scheduled Tribes (Prevention 

of Atrocities) Act, 1989 

3(vi) “Compelling or enticing a 

member of a SC/ ST.”41 

 3(xii) “Using a position of 

dominance to sexually exploit 

a Scheduled Caste or 

Scheduled Tribe woman.”42 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

been of the domestic trafficking. Nonetheless, studies have indicated that convictions have 
 
 
 

38 Child Labour (Prohibition and Regulation) Act, 1986, Sect. 12 
39Child Labour (Prohibition and Regulation) Act, 1986, Sect. 24 
40 Child Labour (Prohibition and Regulation) Act, 1986, Sect. 26 
41 Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989, Sect. 3 (vi) 
42 Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989, Sect. 3 (xii) 
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been wretchedly extremely small and during that time the trafficked victims have been re- 

victimized most of the times in the process.43 

The High Courts and The Supreme Court have laid down various doctrine dealing with the 

rights of the victim and other pertinent issues such as child protection and directions to the 

government. These principles have had affirmative impact on the approach of the judiciary in 

cases which recount to trafficking. The brief of these are: 

a) Victim's Rights: The main concern of the judiciary was the protection of the victims and 

providing them with rights. In the case of Prajwala v Union of India44, the court demanded 

the implementation of the protocol of the victims. In some cases there have been incidents 

where the perpetrator of the crime have been made to pay compensation to the sufferers of 

the same as in Bodhisattwa Gautam v Subhra Chakraborty45, wherein a false promise of 

a marriage was made. He went through the wedding ceremony as well but it turned out to 

be false. This has been applied to foreign nationals as well. This principle has been used in 

the case of trafficking as well, as seen in PUCL v Union of India46, where children were 

trafficked and the court ordered to pay compensation for the same. 

b) Directions to State functionaries to tackle the problem of trafficking : 

Vishal Jeet v Union of India and Others47 was a landmark judgement where the Supreme 

Court willingly volunteered to give directions for the rehablitation and protection of the 

individuals who are devoted as devdasis by their own family members or the communities 

for cultural reasons and were presently in prostitution. While devadasis and jogins are from 

various states in India, this additionally could apply to Nepali ladies who are likewise 

committed, but in Nepal, and end up in brothels in India. In Gaurav Jain v Union of 

India48 the court was of the opinion that it is the duty of the state to enable women to lead 

a life of dignity, to rescue them and to rehabilitate them. The Court has also taken into 

consideration the callous and indifferent behavior of the State Administration that is 

referred in the case of identifying of bonded laborers, releasing them and their 

rehabilitation facilities that are overlooked nationwide. It was contended that whenever a 
 
 

43 Judicial Handbook on Combating Trafficking of Women and Children for Commercial Sexual Exploitation, 
UNICEF (2004) 
44 Prajwala v Union of India,(1996) 1 SCC 490 (India). 
45 The Chairman, Railway Board v Chandrima Das, AIR 2000 SC988 (India). 
46 PUCL v Union of India, (1998) 8 SCC 485 (India). 
47 Vishal Jeet v Union of India & Ors.,(1990) 3 SCC 318 (India). 
48 Gaurav Jain v Union of India,AIR 1997 SC 3021 (India). 
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GAPS IN THE LEGAL FRAMEWORK OF TRAFFICKING IN INDIA 

laborer is shown to have provided work there will be prerequisite presumption that there 

has been an advance payment provided to him for that work and therefore is a bonded 

labor. The burden of disproving this presumption is upon the employer. Thid observation 

was made by the court in Neerja Chaudhary v State of Madhya Pradesh49. 

c)  Special safeguard to the children : There have been two categories of children that courts 

have looked at - children who have been trafficked themselves and children who are in 

need of care and protection (those vulnerable to being trafficked). Prerana v State of 

Maharashtra50 clearly held that child ren who are trafficked themselves should be 

pondered as kids in need of help, care and protection51, and not as kids in conflict with the 

law. Gaurav Jain52 among other things also addressed children of sex workers who were 

vulnerable. The Court held that they must not be allowed to reside in their homes as their 

surroundings were undesirable. Yet another case was Lakshmikant Pandey v Union of 

India53 which examined the vulnerability of children being trafficked in adoption rackets 

due to the lack of an effective protection mechanism. The court went on to create an 

appropriate mechanism to fill the gap, especially in the context of inter country adoptions. 
 
 

 
 

x There are many enabling provisions of various treaties which can be availed of but 

failed as there is non ratification of UNTOC and protocols and this acts a major hurdle. 

x There exists provisions in the Immoral Traffic prevention Act which penalize the victim 

and thus there is a general sensitivity which is missing from the law. There is need to 

bring a more sensitive laws which can take into consideration the major concerns and 

the effects of trafficking which are left with the victim and should not be penalized for 

the acts which flow through the trafficking business itself. 

x Trafficking is not considered as an structured crime and in the trafficking cases the 

provisions associated to the organized crime are omitted. 
 
 

49Neerja Chaudhary v State of Madhya Pradesh,AIR 1984 SC 1099 (India). 
50Prerana v State of Maharashtra, (2003) MLJ 105 (India). 
51 Juvenile Justice (Care and Protection) Act, 2000, Section 2(d) 'child in need of care and protection' means a 
child : (vi) who is being or is likely to be grossly abused, tortured, or exploited for the purpose of sexual abuse or 
illegal acts ; (vii) who is found vulnerable and is likely to be inducted into drug abuse or (viii) who is being or is 
likely to be abused for unconscionable gains 
52Gaurav Jain v. Union of India, AIR 1997 SC 3021 (India). 
53Lakshmikant Pandey v Union of India,AIR 1984 SC 469 (India). 
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x There is a vague language which could be misused and abused very easily by the brothel 

keepers and the agents. 

x The most prevailed trafficking is done to the LGBT community and no other specific 
laws are existing for the people of this community. 

x  There exists a provision which deal with issue of trafficking by setting up an Anti 

Trafficking Unit54 which is to work at the nationwide level. There also exists provisions 

for Anti Trafficking committees both at district55 and state level 56. In addition the bill 

also provides a provision for setting up National Anti Trafficking Relief and 

Rehabilitation Committee. 57 These committees have caused an overlap of functions 

which lead in an undue delay and huge wastage of time and also funds which could 

have been utilized in various other ways to help the victims. 

x The Supreme Court in the case of Budhadev Karmaskar v. State of West Bengal58, 

the main goal of the court was to provide sex workers who intentionally want to quit 

with adequate rehabilitation and are thus provided with technical skills for their 

livelihood. Thus it was held that the state is to endow with the same to the victims. 

However, he Bill treats all sex workers in a similar way which is, as victims of 

trafficking. The facet of voluntariness and thus every person is considered as a prey of 

sex trafficking. In accordance with the contemporary provisions of the Bill, all these 

assumed victims, upon salvage, are to be sent to therapy homes, even when it means 

forcing them to go to improvement homes. This is an inherent shortcoming in our at 

hand lawful framework that has been aptly acquired in this Bill. This mirrors the 

cultural outlook towards prostitution as a line of work. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

54 Trafficking of Persons (Prevention, Protection and Rehabilitation) Bill 2018, Sect. 10 
55 Trafficking of Persons (Prevention, Protection and Rehabilitation) Bill 2018, Sect. 12 
56 Trafficking of Persons (Prevention, Protection and Rehabilitation) Bill 2018, Sect. 13 
57 Trafficking of Persons (Prevention, Protection and Rehabilitation) Bill 2018, Sect. 11 
58Budhadev Karmaskar v. State of West Bengal,(2011) 10 SCR 577 (India). 
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go before we actually achieve our aim of scrutinizing the danger of human trafficking with 

India. Presently, India is placed among Tier II nations in running trafficking with people, 

implying that on the other hand India has been legitimate in its vow to scuffle the evil of human 

trafficking, it has not had the alternative to adequately manage the question of trafficking with 

people59 

 
 

 
 
 
 

For that reason, we can conclude that sex work sterilizes sexual misuse and such a 

representation can't be acceptable to watch over India in its existing situation. There is far to 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

59 U.S. State Department, Trafficking In Persons Report (2017) Pg. 205 

CONCLUSION 


