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Abstract  

 

Rape refers to sexual intercourse with someone irrespective of their gender without their 

consent. It is an extremely derogatory, inhumane and horrific act. There is no shortage of 

adjectives to describe this kind of action. This offence of rape destroys a person’s self-

respect, self-esteem and violates their dignity. The act of rape can be carried out through 

coercion, force, by a person of authority on someone who is incapable of giving consent. 

When we talk about India per se, the country has advanced both in its ideologies and 

perceptions over many decades regarding the act of rape which is even punishable by law, but 

the issue of marital rape is still very much prevalent in the society with being referred to as a 

social stigma which has not been touched by the law yet. Rape is a phenomenon that is 

agonizing for the woman at the heart of marriage. A woman has to silently struggle through it 

and face this heinous act within the walls of her matrimonial home, which negatively affects 

her conscious and wellbeing be it psychological, mental, or physical. When the term rape 

comes to the mind, one rarely associates it with rape in a matrimonial home. People tend to 

believe that a husband can never rape his wife, that there is an implied consent of woman and 

this is all under the conjugal rights of the husband.  

 

Keywords: Rape, respect, dignity, coercion, social stigma, consent, matrimonial home, 

conjugal rights 

 

Statement of the problem: The paper focuses on issue of rape happening within a 

matrimonial house. S.375 IPC protects  rapists as there is no punishment for them. One major 

problem is that consent of wife is considered to be immaterial.  

 

Objective of the study: The objective is to understand the situation of marital rape in India,  

to learn about various rights being violated, to analyze the stance of United Nations, various 

obstacles in the way, to learn about remedies for women and provide suggestions 
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Research Methodology: The researcher has used doctrinal method i.e. reference from 

available primary sources like Acts, Rules and Regulations to study the present questions in 

hand. The researcher has also taken reference from secondary sources like books, articles and 

newspaper reports to understand the issue regarding marital rape.  

 

Introduction 

 

There are various types of marital rape. First is forced, taking place in situations where the 

wife does not give consent to have sexual intercourse due to which she if forced by her 

husband through physical or mental assault. The second is obsessive rape taking place in 

situations when the husband is of a sadistic nature and is obsessed with having activities and 

if his wife doesn’t give her consent then he uses violent methods to have sexual intercourse 

with her. The third is battering rape taking place in situations where the husband physically 

abuses his wife when she refuses to have sexual intercourse and then uses aggressive ways to 

have sexual intercourse.  

As per S.375 IPC, a man is said to commit rape of a woman when he has sexual intercourse 

with her against her will, without  consent, when she has a fear of death, getting hurt, she 

believes that with her consent when the man knows that he is not her husband, and her 

consent is given as she believes that he is another man to whom she is or believes to be law-

fully married to, she is intoxicated or is of unsound mind, is under the age of 16 with or 

without consent.1 As per S.376 IPC, any person accused of committing  rape is punished with 

imprisonment of not less than 7 years, that may extend to life or for a term stretching upto 10 

years and shall also be liable to fine unless the victim is his own wife, and is not under 15 

years of age, in which case, he shall be punished with imprisonment of either description for 

a term which may extend to 2 years with fine or with both.2 But, the biggest drawback of 

these sections is its exception that sexual intercourse with wife by her husband, where wife is 

not under age of 15 is not considered as rape.3 Rape of wife during judicial separation was 

criminalized as per amendment of IPC.  

By not criminalizing marital rape, law is providing a security blanket over men. Due to this, 

men tend objectify women and consider them as their property. Many women due to family 

pressure, social strain, fear of getting kicked out of home or becoming financially unstable, 
                                                      
1 Indian Penal Code, Section 375. 
2 Indian Penal Code, Section 376 
3 Indian Penal Code, Exception to Section 375.  
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do not report this offence and also due to the fact there is not a properly established law to 

punish the prosecutrix. Marital rape is considered as a form of domestic violence as per 

Protection of Women form Domestic Violence Act, 2005.4 The patriarchal society governing 

Indian communities has regarded women as properties of men.  This framework of ideology 

has conditioned our legislators to overrule the abuse of marital rape by protecting men giving 

the reason of the marriage right and that females are merely a tool for their better half's sexual 

gratification without their consent.  

 

Violation Of Fundamental Rights 

 

According to Article 14 of The Constitution of India,  state cannot deny any person equality 

before the law or  equal protection of laws within the territory of India.5 Article 14 permits 

reasonable classification but prohibits class legislation. The exception of Article 375 of the 

IPC is clearly violative of Article 14 as it discriminates married women from non-married. It 

is unfair to prosecute men who raped their wives during judicial separation but not  men who 

rape their wives. This classification is arbitrary, and it is not based on some intelligible 

differentia which is distinguishing married women from those who are not. There is no nexus 

between basis of such kind of classification and the object of  which is sought to be achieved 

that is to punish the rapists. Due to this, it can be conferred that rape of a married woman is 

considered less of a crime than stranger raping a woman. This exception provides a free pass 

to husbands to have sexual intercourse without consent as they know that there is no law to 

punish them. It is quite illogical that a man would only be punished if he rapes his wife if she 

is below the age of 18 but would not be convicted if he rapes his wife who is above the age of 

18. In the case of Independent Thought V. Union of India and Anr,6 the age under exception 2 

of S.375 IPC was changed to 18 years from 15 years within the purview of Article 14, 15, 21 

of  Constitution of India.  

 

According to Article 21 of The Constitution of India, no one shall be deprived of life and 

personal liberty except according to the procedure established by law.7 The sexual intercourse 

with wife without her consent violated her right to privacy. In  case of Justice K.S. 

                                                      
4 The Protection of Women from Domestic Violence Act, 2005, Section 3 Explanation 1 (iii). 
5 The Constitution of India, Art. 14. 
6 (2017) 10 SCC 800 
7 The Constitution of India, Art. 21. 
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Puttaswamy V. Union of India8, right to privacy was declared as a fundamental right within 

the purview of Article 21. The supreme court  held that right to privacy includes decisional 

privacy reflected by an ability to make intimate decisions primarily consisting of one’s sexual 

or procreative nature and decisions in respect of intimate relations.9 Also, the woman’s right 

to life  gets violated when she is denied justice because there is no law to protect her and 

punish the perpetrator. In case of Shri Bodhisattwa Gautam V. Miss Subhra Chakraborty10, it 

was stated by the court that crime of rape is a human rights violation which encroaches upon 

the fundamental right of right to life under Article 21. In case of Saretha V. T Venkata 

Subbaih11, it was held that non-consensual sexual intercourse with a woman by her husband 

would violate her right to privacy similarly in a way when state enforced sexual intercourse 

between husband and wife is a violation of right to privacy. In case of Suchita Srivastava V. 

Chandigarh Administration12, it was held that right to make choices about sexual activity is 

very much within the scope of rights to personal liberty, privacy, dignity, and bodily integrity 

under Article 21.  

 

The forceful sexual intercourse would cause severe injuries to the body of woman which 

might result in sexually transmitted diseases. This violates the woman’s right to have a good 

health which is a part of right to life. Just as a woman has a right to life which is absolute in 

nature, so she should have the autonomy over her body. This non decriminalization of rape 

violates Article 14 and 21 of  women as it is not just, fair and reasonable. The present law is 

anti-women because it robs them of any legal ambit to complain about something as heinous 

as rape. If there are various judgments where courts state that this heinous offence is a crime 

so why do married women have to be excluded out of this. The offence of rape must be 

considered as rape, it should not matter whether the woman is married or not. Marriage does 

not provide husband with a license to have sexual intercourse with his wife against her will. 

The law must be equal to all irrespective of their age or matrimonial status. Is it not violation 

of a woman’s fundamental rights when her husband can be exonerated of raping her simply 

because there is no law to prosecute him? 

 

 
                                                      
8 (2017) AIR 2017 SC 4161 
9 Ibid 
10 1996 AIR 922. 
11 AIR 1983 AP 356. 
12  AIR 2010 SC 235 
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Human Rights Violation and Stance of UN 

 

In countries like United States of America, Australia, New Zealand, Israel, Ireland, South 

Africa, Ghana, Nepal, Turkey, Canada, United Kingdom and others, have criminalized 

marital rape as it violated a woman’s basic human right. Every human is entitled to human 

rights irrespective of gender, place of birth, nationality, marital or religious status and much 

more without any discrimination. Marital rape violates a woman’s human rights, and the 

husband abuses human rights as there is no law to prosecute him. It is  responsibility of the 

government of each country to prevent these rights of women from getting violated. Marriage 

does not mean an implied consent to sexual relation. Basic human rights must come above  

understanding of family. This discrimination against women goes against the principle of 

equality who suffer through such atrocious circumstances.13 The United Nations has 

consistently declared that violence against women impairs or nullifies their human rights 

and fundamental rights whether the violence occurs in private or public life.14 As per Article 

1 of Convention against Torture, the offence of marital rape fulfils all the elements of it as it 

is an act of infliction of severe pain and suffering, for a prohibited purpose that includes 

coercion, intimidation, or discrimination and is acquiesced to or condoned by a state actor.15 

Also as per CEDAW, gender based violence is form of discrimination inhibiting women’s 

ability to enjoy rights and freedom on a basis of equality with men.16 If marital rape is 

recognized as a crime by United Nations and across several countries, then why should India 

be an exception. India is a signatory to many of these conventions, then it is the duty of it to 

abide by these conventions.  

 

Remedies Available 

 

Under S.3(d)(2) of the Protection of Women form Domestic Violence Act, which protects 

women form domestic violence, 2005, though it doesn’t explicitly mention marital rape, a 

woman victim of it under this act can approach the court to get a judicial separation.17 The 

negative aspect of it is that she cannot seek divorce on the said ground but can only receive 

compensation for injury suffered. Under S.376(b) IPC, a husband who performed sexual 
                                                      
13 The United Nations Conventions on the Elimination of Discrimination. 
14 Declaration on The Elimination of Violence Against Women. 
15 Convention Against Torture, art. 1.  
16  Convention On The Elimination Of All Forms Of Discrimination Against Women, Recommendation 19 
17 The Protection of Women from Domestic Violence Act, 2005, Section 3. 
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intercourse against woman’s will after being granted a judicial separation or divorce is liable 

to be punished with imprisonment of not less than two years which can extend upto seven 

years.18 Under S.498A IPC,  man can be punished by being imprisoned which may extend 

upto three years along with fine due the trauma be it mental or physical being inflicted upon 

the woman.19 Again, this section does not explicitly mention marital rape. These punishments 

are quite negligible as compared to the punishment provided for rape by a stranger. Also, as 

per Hindu laws, cruelty, sodomy, bestiality are considered as grounds for divorce, however, 

marital rape is not a ground to seek divorce. If these former offences by a husband are 

recognized as a crime, then why can’t latter one be considered as a crime.  

 

Arguments Against Criminalization 

 

India is one of the remaining 36 countries where marital rape is not a crime. Almost every 

country has declared it as a crime. Though being a progressive country, due to various 

circumstances and obstacles in the way, India is unable to show progress towards this 

particular issue . These include domination by patriarchal society subduing rights of women, 

a community where family and marriage are given a lot of importance even if it violates 

rights of people, archaic laws from the colonial ages and much more. Be it courts or 

government, many argue that it is not possible to criminalize marital rape as it is assumed that 

once married, there is an implied consent by women to engage in sexual activities with her 

husband and a good Indian wife has a duty to forever give consent. Sir Matthew Hale stated 

that  husband cannot be guilty of a rape committed by himself upon his lawful wife, for by 

their mutual matrimonial consent and contract the wife hath given herself up in this kind unto 

her husband which she cannot retract.20 Former chief Justice of India Dipak Mishra stated 

that marital rape should not be made an offence as it will create absolute anarchy in families 

and our country is sustaining itself because of family platform which upholds family values.21 

One argument is that if marital rape is criminalized, it would increase the number of cases 

and courts would be overburdened. It is argued that women will misuse law if criminalized. 

The Supreme Court didn’t entertain a woman’s plea to declare it a criminal offence stating 

                                                      
18 Indian Penal Code, Section 376(b) 
19 Indian Penal Code, Section 498(a) 
20 1 Hale, Pleas of the Crown, at p. 629 
Matthew Hale, Historia Placitorum Coronæ (1st American ed, 1847, vol 1) 
21  https://timesofindia.indiatimes.com/city/bengaluru/no-need-to-make-marital-rape-an-offence-ex-cji-dipak-
misra/articleshow/68785604.cms 

https://timesofindia.indiatimes.com/city/bengaluru/no-need-to-make-marital-rape-an-offence-ex-cji-dipak-misra/articleshow/68785604.cms
https://timesofindia.indiatimes.com/city/bengaluru/no-need-to-make-marital-rape-an-offence-ex-cji-dipak-misra/articleshow/68785604.cms
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that it wasn’t possible to order a change in law for one person.22 But the truth is it is not just 

one person,  there are many, but they tend not to report these offences because of family 

pressure, social stigma etc. Sure there may be some women who will misuse this law but it 

does not mean that the law should not exist at all. A mere possibility of false cases does not 

mean that the courts or government should turn a blind eye on those cases which are not. 

Also as per UNFPA report, more than 2/3 of married Indian women in India between ages of 

15 to 49 were forced to provide sex.23 People argue that that there is no point in criminalizing 

it as it becomes hard to gather evidence in cases of marital rape as it is something that woman 

is subjected to usually for a long period not just once or twice. 

 

Suggestions  

 

Regarding the issue of overburdening the judiciary, more judges could be appointed to solve 

this issue. As there is a low literacy rate in India, and many women do not even understand  

this issue, it becomes important to teach them about this kind of atrocity. Gender bias laws 

should be made gender neutral as no race is superior to another. Self-defences could be taught 

to women so that they could protect themselves from these perpetrators. Also, it shall not be 

presumed that after marriage the wife gives an implied consent to her husband to have sexual 

intercourse. Rape kit test can be performed on willing women to get evidence that they were 

raped which would reduce number of false cases to a certain extent. Instead of just granting 

judicial separation to spouses on basis of marital rape, divorce should also should be granted 

under each personal law. Also the relationship of marriage should not constitute as a valid 

defence in court. The exception to S. 375 IPC should be declared as invalid as it is against the 

fundamental rights of a person. Marital rape is not different from rape by a stranger, hence, it 

must be given same importance. People must be made aware that this is not Victorian era 

where patriarchal society functions, but our country is a democratic one where everyone has 

equal rights. Also victims of marital rape must be provided with mental support by the 

government. Also, punishment for all perpetrators in this matter should be made the same 

irrespective of the victim’s age, gender, religion or marital status.  

 

 
                                                      
22 https://www.hindustantimes.com/india/sc-rejects-plea-to-make-marital-rape-a-criminal-offence/story-
URH9IRXhJPK58Qy6AySjPM.html  
23 https://india.unfpa.org/sites/default/files/pub-pdf/ViolenceReport-25-11-10.pdf  

https://www.hindustantimes.com/india/sc-rejects-plea-to-make-marital-rape-a-criminal-offence/story-URH9IRXhJPK58Qy6AySjPM.html
https://www.hindustantimes.com/india/sc-rejects-plea-to-make-marital-rape-a-criminal-offence/story-URH9IRXhJPK58Qy6AySjPM.html
https://india.unfpa.org/sites/default/files/pub-pdf/ViolenceReport-25-11-10.pdf
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Conclusion 

 

It is a high time that we understand that marital rape is a  serious issue which requires 

immediate attention of the concerned authorities. A marriage certificate should not deny 

justice to women who fall prey to the crime of rape by their husbands. The various loopholes 

in law regarding this matter must be sorted out otherwise the very essence of our constitution 

would be defeated. Exemption to S.375 IPC should be held unconstitutional. India is evolving 

towards progressive legal reforms for women gradually, but more measures should be taken 

to guarantee that social and legal reform leads to the criminalization of marital abuse and 

even for changes in the  basic stereotypes. Laws should be framed and executed properly to 

provide justice to victims of marital rape. One should understand that rape behind four walls 

of matrimonial home is no better than rape on streets. It is quite ironic that in a country where 

female deities are worshipped, women are treated in such a derogatory way and there is no 

law to protect them or give them justice. The word ‘No’ is ‘No’, whether it is said before or 

after marriage. The state should break the walls of privacy of the home like it does in cases of 

domestic violence, cruelty, dowry. Social education regarding marital rape is very important 

because often times the woman does not even know that her body is being violated, rather she 

is in a helpless situation where she seeks no way out. The consent is very blurred in case of 

marital rape which makes it so complicated to add evidence in favor of the prosecutrix. A 

woman's self-esteem is completely undermined. There is a need to consider her as a human 

and also to send her value and integrity free of her old notion of becoming a simple chattel.  
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EDUCATION IS NOT A PRIVILEGE, IT IS A RIGHT 

-WILLIAM J CLINTON 

ABSTRACT 

The sudden outbreak of Covid-19 is undoubtedly created havoc in all over the world and 

almost every sector is facing and degrading due to it either it is the economic sector, or 

education, or general administration, or courts, or any other. Because of uncertain 

lockdown in India due to sudden growth of cases of Covid-19 there are many fields which 

are totally dependent upon the online or virtual proceedings. In the field of education 

almost all the educational institutions are providing the online classes and teachings. 

Although this type of education is important for the present but is somewhere 

discriminatory and unsatisfactory. There are many reasons such as poverty, lack of 

technology, lack of awareness and means, disabilities, etc which makes this system 

unfruitful. Even with recently generated excitement and enthusiasm for online programs, it 

is important to recognize that most of the streams or subjects are not possible through 

online teachings because the electronic medium does not permit the practical’s and 

experiences. Mere learning of theories is not sufficient for professionals. Certain subjects 

such as law, medical sciences, engineering, forensics, etc. are probably best taught in face-

to-face classroom teachings. This article mainly aims to find out the reasons why the virtual 

education is discriminating.  

----------------------------------------------------------------------------------------------------------- 

PREFATORY 

The word discrimination means the biased treatment of a two or more same person in a way that 

is worse than the way people are usually treated or for which they are entitled. Discrimination is 

against the natural law theory and as per our Indian Constitution discrimination of any kind is 

prohibited and is unlawful. Due to the sudden outbreak of COVID-19 pandemic the contingent 

measures of lockdown was taken by the Government which has already devastated the economy, 

education, employment, etc. Everything in India is based upon the virtual platform either it is 

education, or jobs or judicial proceedings, or official meetings, etc. For the purpose of education 
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almost all the Indian Universities are totally dependent upon online teaching and online 

examinations. The global pandemic is such a devastating that till today it is uncertain when will 

the normal life will come back to track. In these days it has become mandatory for students and 

teachers to actively take part in the virtual education policy. This mandate is really a curse for the 

nation’s education system and for students. 

WHAT IS EDUCATION  

Education is an enlightening experience which includes the act or process of imparting or 

acquiring knowledge, developing the powers of reasoning and judgment, and generally of 

preparing oneself or others intellectually for mature life1. Education in ordinary sense means 

development of knowledge by studying and practicing. The ‘your dictionary’ has well defined 

education as - The field of study that is concerned with the pedagogy of teaching and learning.2 

Education is a fundamental right for every individual in India protected under the ambit of article 

21-A of the Indian Constitution. Right to Education should be provided free and compulsory to 

every child. There is a separate act captioned The Right of Children to Free and Compulsory 

Education Act 2009 was enacted on 4 August 2009, which describes the importance of free and 

compulsory education for children between 6 and 14 in India.  

In the present context there is only one mode for education which is virtual classes or online 

education system which is indeed a only option for the present scenario. This online education 

system is really a good option for every student to stay safe and to be in home and to attend 

classes safely. But there are more cons as compared to its pros in this education system. 

WHY ONLINE EDUCATION IS DISCRIMINATORY 

Reports of world economic forum states that the COVID-19 has resulted in schools shut all 

across the world. Globally, over 1.2 billion children are out of the classroom3. India is still a 

developing country in reality and there is still no hi-tech means and awareness for such virtual 

                                                           
1 Definition of education from dictionary.com 
2 Definition of education from yourdictionary.com 
3 The COVID-19 pandemic has changed education forever. This is how : 
https://www.weforum.org/agenda/2020/04/coronavirus-education-global-covid19-online-digital-learning/ 
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classes. There are various situations which clearly indicate that India lacks in virtual or online 

education system.   

Online education policy is not a fair option for accessing education and for learning. Online 

classes are totally based upon electronic devices such as laptop, smart-phones, etc which needs to 

be compulsorily connected with internet. As per the survey reports of University of Hyderabad 

Herald there are about 18% of students in India who don’t have any means of internet.4 Even 

today in India, there are many people who are only engaged in earning bread for twice a day and 

does not afford luxury items in their life among which internet connectivity and electronic 

devices are the one. The online streaming of classes needs high speed internet connectivity and 

large data packs. The data package rates are more than the price of one time food due to which it 

is not affordable by the every class of the society. The article published by Tribune has stated 

that around 20 per cent school going students do not have a phone, and about 15 per cent have 

simple phones and a majority of the remaining 65 per cent students are dependent upon the 

smart phones of their parents and other family members.5 

Let’s, if someone somehow manages to setup electronic devices and data packages in some way 

then there is lack of proper networks because even today, many corners of the India are not 

connected to internet and networks. Access to the internet is always a critical issue. It is difficult 

for students to cut down on their daily living needs and meets the costly facilities of the Internet. 

As per the reports of economic times 43,000 villages still lack telecom connectivity under Modi's 

Digital India.6 As per NSS 2017-18, only 23.8 percent of households across the country have 

access to the internet, with a wide rural-urban divide.7 

The second drawback is domestic environment or family support and background. There are 

more than crores of peoples who are living in single rooms or even sleep under the stars in open 

                                                           
4 Proposals for online classes elicits mixed responses from UOH students: Survey,  
www.herald.uohyd.ac.in/proposal-for-online-classes-elicits-mixed-responses-from-uoh-students-survey/. 
5 Article- Power cuts, poor Net hamper online education in villages 
https://www.tribuneindia.com/news/haryana/power-cuts-poor-net-hamper-online-education-in-villages-135375 
6 Muntazir AbbasETTelecom https://telecom.economictimes.indiatimes.com/news/42800-villages-still-lack-
telecom-connectivity-under-modis-digital-india/67972508 
7 Article by shreya sharma & karan babbar https://www.thequint.com/voices/opinion/online-teaching-amid-covid-
19-brings-out-digital-divide-in-society 
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spaces or footpaths. One room is home to many in India's City of Dreams: Mumbai.8 Where 

there is no place for people to live on one side, how can a child do class with concentration. 

There are more 10 million households who do not have any exclusive room for living as the 

room in which they live is also used as a business place. Due to emergence of online education, 

the importance of schools and colleges has ended. School or college is established with the 

intention of study and knowledge where students are free from all worries and concentrate only 

in studies and in other co-curricular activities, but at home where all the household works are 

going on or every other family member is busy in their natural course of business, it is difficult 

for the students to concentrate in studies which resulted into loss of studies and knowledge. 

While about 92 million (37 percent of all households) and 78 million (32 percent) households 

live in one- and two-room houses, respectively.9 So for the actual education purpose household 

studies and online lectures in between a mess are indeed not a good option for students.  

Visually-impaired students with problems such as blindness or low-vision are lacking behind in 

studies because the online mode of education is only possible when they can see, this is not less 

than discrimination. Some of the students who are suffering from low eye sights are advised by 

doctors to avoid long hours on the screen but due to long class hours they are bound to 

compromise with their eyesight for the sake of their future. Recently in examinations the Delhi 

University has not provided the scribes for the differently-abled students due to which students 

have accused the University for being exclusionary and discriminatory.10 

In India electricity or uncertain power cuts is a continuing problem from decades. There are more 

than 31 million houses in the country which are still in dark and have no electric connections.11 

Without the electricity the online education is not possible. So the poor students who do not have 

access of internet and technology or those who are still sleeping the dark or those who are 

                                                           
8 Article by Reuters Staff: One room is home to many in India's City of Dreams https://in.reuters.com/article/us-
india-room/one-room-is-home-to-many-in-indias-city-of-dreams-idUSTRE79C23N20111013 
9 Article by Caurl Haub : 2011 Census Shows How 1.3 Billion People in India Live https://www.prb.org/india-2011-
census. 
10 Article by TOI group : DU online exams: Differently-abled students accuse university of being ‘discriminatory’, 
TOI, https://timesofindia.indiatimes.com/home/education/news/du-online-exams-differently-abled-students-accuse-
university-of-being-discriminatory/articleshow/77456248.cms 
11 Article by Suparna Dutt D'Cunha- Modi Announces '100% Village Electrification', But 31 Million Indian Homes 
Are Still In The Dark 
https://www.forbes.com/sites/suparnadutt/2018/05/07/modi-announces-100-village-electrification-but-31-million-
homes-are-still-in-the-dark/#24191dce63ba 
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visually impaired or those who are not having separate rooms or places to study or those who are 

busy in earning the livelihood because of sudden pandemic or those who are helping the parents 

in recurring the losses or those who are suffering from illness all they are not getting the quality 

education and it will affect their future which is an open discrimination with them.  

ADVERSE EFFECTS OF ONLINE CLASSES AND TEACHINGS- 

1. Mental health issues 

Due to the fear of COVID-19, both students as well as the teachers are not mentally stable to 

concentrate in studies and examinations. The gradual increase in number of cases of Covid-19 

has led to degrade the economic stability. The teachers are not getting their salaries and 

allowances due to which they are not actively taking part in studies of students. The education 

system has become a mere contract where both parties are just performing their promises. The 

mental health degradation among teachers is a gradually emerging in our country because the 

demands are high and source of income is nearly equal to zero.  

Most of the students have completed their education from hostels or PGs and now they are 

forced to live in the houses under pressure of parents and relatives in small houses or joint 

families and they are now finding it hard to peacefully live and to maintain their academic 

grades.12 The students are under continuous family pressure for studies as parents are always 

comparing their children with other students in terms of grades and co-curricular activities. This 

behavior of parents is creating mental problems among students and they are somewhere rolling 

towards the mental disorders such as anxiety, low self confidence, etc. 

Along with the mental health issues the students are facing problems of eye-sights, migraine, etc. 

due to continuous watching screens. As per the news article of Hindu Times- Attending classes 

online without a break is said to be causing problems like dry eye syndrome, burning sensation 

of eyes, and ear problems.13 

2. Social Isolation 

                                                           
12 Article by Pragya Raidas: Online Exams Are Discriminatory, www.samvidhi.org/post/online-exams-are-
discriminatory. 
13 Article by B Madhugopal : Online classes: students complain of eye and ear problems 
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Social isolation means cutting from the society and to be limited up to oneself. The ongoing 

online education system tends to make students undergo contemplation, remoteness and a lack of 

interaction. Students and teachers are not socially connected to each other and as per the article 

of Sander Tamm “Disadvantages-of-e-learning”- Most of the students and teachers who 

inevitably spend much of their time online can start experiencing signs of social isolation, due to 

the lack of human communication in their lives.14  

Major effects of Social isolation- 

x Loss of Self-confidence in students  

x No direct interaction with tutor due to which even if they do not understand any facts, 

they are not able to ask the teacher due to lack of confidence. 

x There is no any participation of students in sports, entertainments, functions, co-

curricular activities such as singing, dancing, etc. 

x The life is limited up to 4 walls of house which often leads to degradation of practical 

experiences of life.  

 

3. Unnecessary Expenses 

The sudden closings of schools and colleges overnight leads the students confined in their 

homes. In the stress of global spread of the Covis-19 virus, we have not gone through the sudden 

stress on teachers. With schools remaining closed for an extended duration leads the teachers to 

work without payments and salaries and in between this the teachers who are already not 

financially stable are forced to get the smart phones and high speed internet connections. The 

unnecessary expenses on these networking and technology are somewhere equal to coercive 

limitation on teachers or faculties.15 

4. No discipline 

Discipline is the first and foremost unit of life that starts at home, but is taught in schools. Along 

with studies, primary school children are also taught to maintain discipline in life so that they can 

                                                           
14 Sander Tamm https://e-student.org/disadvantages-of-e-learning/#e-learning-can-cause-social-isolation 
15 Article by Saraswathy Ramamoorthy : Teaching in the time of COVID-19 
https://www.thehindu.com/education/teaching-in-the-time-of-covid-19/article31766432.ece 
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easily settled in the society and society may also adapt them. Due to online education, studies are 

limited to books and notes only which adversely affects the students and is also resulting into 

lack of moral values among children.  

5. Restricted up to theoretical knowledge  

All educational streams are different e-learning is not suitable for all the streams. The online 

learning may be good or up to the satisfactorily level for social science and humanities but for 

scientific fields such as medical science and engineering which require practical experiences 

there is no importance of such online education system. For professional courses experiences and 

practical’s are important it was stated in article of Sander Tamm “Disadvantages-of-e-learning”- 

No amounts of online lectures can substitute an autopsy for medical students or real-life 

industrial training for a budding engineer.16 This online education policy is unfruitful for 

professionals. 

CONCLUSION 

Education in India as per the Indian constitution is a matter of concurrent list and is under the 

control of centre and states both where any of them can legislate on this issue. The ministry of 

home affairs has strictly prohibited the opening of institutions and schools or colleges within a 

blink of eye. This sudden action or decision of government is worth a compliment because of the 

emerging pandemic. The sudden closure of schools and colleges for uncertain time period has 

forced the universities and students to pursue online courses and get education through electronic 

devices and this reopening of education system with online education policy is more 

discriminatory. The students are getting merely completion of courses and nothing more than it. 

It is clear infringement of their fundamental right protected under article 21-A of Indian 

Constitution. 

There is need of an hour to understand that correct and actual education is not at all possible 

from online media or virtual classes. There ministries and government need to formulate the 

policies for the arrangement of classes in such a way that everyone can attend the traditional 

classes without getting infected. 
                                                           
16 Sander Tamm https://e-student.org/disadvantages-of-e-learning/#e-learning-can-cause-social-isolation 
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Abstract 

 

The spread of the corona virus and the consequent restrictions imposed by the government have taken 

its toll on the economy and that has an ample number of legal implications as well, one of which was 

the delay or failure in performance of contractual obligations. This undoubtedly gives rise to varied 

legal questions as contractual parties try to find a way out of performing their responsibilities while 

their counterparts seek the safeguarding of their own interests.  

 

This paper discusses these issues that may arise with commercial contracts due to the impediments 

caused by the spread of the covid-19 pandemic or due to the government orders with respect to the 

same, such as the nationwide lockdown or the compulsory payment of wages to workers. Thereafter, it 

delves into the various reliefs that the parties to a contract may avail if they find themselves unable to 

perform their obligations under the contract, the most common amongst them being the invocation of 

force majeure clause and the frustration of contract. It also goes into other reliefs like variation or the 

change in law clauses along with their scope of application with relation to each other. This paper 

also examines the ambit of each such relief and the statutory framework as well as the relevant 

judicial interpretation pertaining to each. Further, it goes into the specific effects of this pandemic on 

some key sectors like banking and finance, insurance, real estate and power, and the legal and 

commercial issues that they might face in the near future. Finally, the precautions to be taken for the 

drafting as well as negotiation of contracts in the light of the current scenario have also been 

discussed briefly. 
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A. INTRODUCTION 
 

After the nationwide lockdown due to covid-19 many contractual parties have sought to delay 

or suspend their contractual obligations owing to the difficulties they faced during this 

pandemic, through the application of the doctrine of frustration of contract and the force 

majeure clause. It is important to note here that the business world runs on the basis of the 

principle of “pacta sunt servanda”, that is, the sanctity of a contract, and a blanket application 

of these provisions might lead to further economic losses than what has already accrued.1 

Thus, it is essential to understand how the force majeure clause and frustration of contract 

may be construed with respect to commercial contracts and the ambit of their application in 

this context. 

B. FORCE MAJEURE- CONCEPT 
 

Force majeure has been derived from a French term which means “superior force”. It refers to 

any event which is beyond the control of the parties to a contract and disables them from 

performing their contractual obligations. It not only includes natural calamities, but also 

extends to epidemics, wars, strikes and so on. As a general practice, commercial contracts 

usually contain a force majeure clause, which can be of two kinds. The first kind takes the 

broader approach by including any event that is “beyond the control of the parties” while the 

other kind covers only specific events and excludes the ones which are not specifically 

mentioned in the clause. Sometimes these two kinds are merged and the clause includes 

specific events as well as mentioning that any other event which is beyond the control of the 

parties will be covered.2 

The wording of force majeure clauses also changes from time to time. For example, after 

9/11, the phrase “acts of terrorism” started to be included in contracts. Similarly, after this 

                                                           
1 K K Sharma, ‘Covid-19 and Force Majeure: The Indian Legal Position’(mondaq, 19 May 2020), < 
https://www.mondaq.com/india/litigation-contracts-and-force-majeure/936376/covid-19-and-force-
majeure-the-indian-legal-position >  
2 Poorvi Sanjanwala and Kashmira Bakliwal, ‘What is force majeure? The legal term everyone should 
know during Covid-19 crisis’ The Economic Times (May 21,2020), 
https://economictimes.indiatimes.com/small-biz/legal/what-is-force-majeure-the-legal-term-everyone-
should-know-during-covid-19-crisis/articleshow/75152196.cms 

https://www.mondaq.com/india/litigation-contracts-and-force-majeure/936376/covid-19-and-force-majeure-the-indian-legal-position
https://www.mondaq.com/india/litigation-contracts-and-force-majeure/936376/covid-19-and-force-majeure-the-indian-legal-position
https://economictimes.indiatimes.com/small-biz/legal/what-is-force-majeure-the-legal-term-everyone-should-know-during-covid-19-crisis/articleshow/75152196.cms
https://economictimes.indiatimes.com/small-biz/legal/what-is-force-majeure-the-legal-term-everyone-should-know-during-covid-19-crisis/articleshow/75152196.cms
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covid-19 disaster, “pandemics” or “epidemics” and “government orders” will be included 

within the ambit of most force majeure clauses. 

 

i. PRE-REQUISITES FOR APPLICABILITY OF FORCE 

MAJEURE CLAUSES 
 

Before the application of force majeure clause, it is essential that the party who intends to 

invoke the clause, adheres to the contractual pre-requisites for doing so. Consequently, the 

contractual counter party should also perform his end of due diligence to ensure that his own 

interests are protected.  

 

a. PROOF OF CAUSATION 
 

There should be a direct nexus between the force majeure event and the impediment to the 

performance of the contract. The party who intends to invoke the clause must show that there 

is a causal link between the two. Although the government has, through its various 

notifications, considered the Covid-19 outbreak as a force majeure event, it cannot be used as 

a blanket term to suspend obligations in all contracts. In order to invoke the force majeure 

clause in a contract, it is pertinent for the party to show how Covid-19 has specifically 

affected that particular contract and he has to establish a direct link between the pandemic or 

the restrictive measures adopted due to it and the impediment to the performance of the 

contract. For instance, in a supply contract, if a party fails to deliver his goods to the buyer 

due to the lockdown, he may invoke the force majeure clause; but if the buyer, upon 

receiving the goods, refuses to make payment, he cannot take the benefit of force majeure. 

This is because the party’s ability of making payment is neither affected by the pandemic nor 

by the lockdown, thus the party will not be able to draw a link between the force majeure 

events and his inability to make payment to the seller. 

 

b. COMPLYING WITH CONTRACTUAL CONDITIONS 

PRECEDENT 
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It is essential that parties to a contract strictly adhere to all the contractual conditions 

precedent because in case any disputes arise in the future, the communications and 

notifications sent to counter parties will become very important while asserting one’s rights 

and settling claims. Although these requirements may vary according to the language of each 

contract, some of the common pre-requisites are given below:- 

 

c. NOTICE 
 

Force majeure provisions in contracts generally require the party invoking force majeure to 

send a notice to the counter party on the happening of the force majeure event. Depending on 

the language of the contract and the sector it deals with, sometimes strict timelines and 

procedures are provided for notifying the counter party. Even if the contract is silent 

regarding the notice, it is preferable that the party who intends to excuse his performance of 

the contractual obligations notifies the counter party, when the former is sure that the 

performance may be delayed or rendered impossible. On the other hand, the party who is on 

the receiving end of such notice should evaluate whether the delay claimed by the counter 

party is covered within the ambit of the force majeure clause or not. He should also examine 

whether the procedure and timeline for notification has been complied with and if necessary 

steps have been taken for mitigation of the losses. One more aspect that should be kept in 

mind with regard to notices, is that each party should have a common strategy for all issues, 

so that no conflict arises between one or more outgoing communication and no 

communication should look like that the party is trying to breach the contract or has an 

intention to not perform the contract. 

 

 

d. MAINTAINING RECORDS 
 

Since disputes are common with respect to the extent and duration of force majeure, it is 

essential that the parties keep records of all communication sent or received regarding this, in 

order to settle claims later. In addition to this, the party intending to invoke the force majeure 

clause should keep records and maintain documentation regarding not only the activities that 

have been impaired by the pandemic, but also the steps taken by them in order to mitigate the 
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delays or non-performance. It is advisable that the party also shares these updates regularly 

with the counter party so that transparency can be ensured at all times.3 

 

e. MITIGATION 
 

Even if an event qualifies as force majeure and the party notifies its counter party, he may 

still be held liable if he does not take necessary steps for mitigation of losses due to non-

performance or delayed performance of his obligations. The extent of this mitigation may 

vary according to the terms of the contract, and if the contract provides for any alternate 

options to performance or if any such alternate modes of performance are reasonably 

possible, then the party may consider such alternative.4  

 

There is high probability of this becoming a point of contention in any disputes regarding the 

claims. The counter party may try to prove that the party invoking force majeure could have, 

by reasonable means, performed its part of the contract. For example, if the supply chain was 

interrupted due to COVID lockdown, then he could have availed of an alternative supply 

chain, etc. Therefore it is very important that the party takes all possible and reasonable steps 

to mitigate the losses incurred. It must be noted, however, that measures taken for mitigation 

are subjective and should be judged on a case to case basis. 

 

 

f. BURDEN OF PROOF 
 

Force majeure being a question of fact, the burden of proof rests on the party who intends to 

seek the benefit of the force majeure clause, that the event in fact qualifies as force majeure 

and that the hindrance caused to performance of his contractual obligations, is due to such 

event. Another issue that must be borne in mind is to ensure whether the party seeking to 

invoke force majeure is in fact entitled to do so as per the terms of the contract because it is 

                                                           
3 Sudip Mullick, Manavendra Mishra and Aaditya Gambhir, ‘COVID-19 and Force Majeure A 
Practical Guide to the novel approach for safeguarding your interests’ (Khaitan & Co Publications, 3 
April 2020) < https://www.khaitanco.com/covid-19/COVID19-and-Force-Majeure-A-Practical-
Guide-to-the-novel-approach-for-safeguarding-your-interests> 
4 Tsakiroglou & Co Ltd v Noblee Thorl GmbH [1962] AC 93 

https://www.khaitanco.com/covid-19/COVID19-and-Force-Majeure-A-Practical-Guide-to-the-novel-approach-for-safeguarding-your-interests
https://www.khaitanco.com/covid-19/COVID19-and-Force-Majeure-A-Practical-Guide-to-the-novel-approach-for-safeguarding-your-interests
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often seen that contracts happen to be titled more in favour of one party than the other. The 

Bombay High Court recently upheld this principle. The petitioners in this case were buyers of 

steel who imported material from sellers based in South Korea. Due to the lockdown, the 

consignment could not reach the petitioners in India although it had been dispatched by the 

sellers, because of which the petitioners refused to make payment, relying on the force 

majeure clause in the contract. This force majeure clause, however, gave only the sellers the 

exclusive right to claim relief by either terminating the contract or delaying the performance. 

Thus, the Court dismissed the application.5 

 

 

ii. CONTRACTS WITHOUT FORCE MAJEURE CLAUSES- CAN 

WE IMPLY TERMS? 
 

In a common law country, there is no such thing as an implied force majeure clause in a 

contract; it must invariably be captured in a clause in the contract. In the absence of statutory 

provisions governing force majeure clauses, relief can be granted with respect to performance 

of contractual obligations only if the contract contains an express force majeure clause. This 

must be kept in mind while considering invocation of this clause or to examine the other 

party’s notice of invocation of force majeure.  

 

In a recent judgment dated 21 May, 2020, the Delhi High Court has given a ruling on similar 

lines.6 This was a dispute between the landlord and tenants regarding a shop in Delhi’s Khan 

Market area. The tenants filed an Urgent Application praying for a waiver of their monthly 

rent due to the complete stoppage of business activities because of the lockdown. They relied 

on the plea that the circumstances were force majeure and beyond the control of the tenants. 

The court rejected the application, saying that the relationship between a landlord and tenant 

were strictly governed the terms and clauses of the contract and unless the agreement had any 

provision for such relief owing to force majeure events, the same could not be granted by the 

Court. 

                                                           
5 Standard Retail Pvt. Ltd. v. M/s G.S. Global Corp & Ors., Commercial Arbitration Petition (L) No. 
404 of 2020 
6 Ramanand & Ors. vs. Dr. Girish Soni & Anr [2017] RC Rev 447 
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a. CIVIL LAW VS. COMMON LAW 
 

There is a difference, however, regarding this issue in a civil law country. Since most civil 

law countries have statutory framework addressing force majeure, it is not compulsory to 

include a force majeure clause in their contracts. For example, Section 206 of the German 

Civil Code provides that so long as a party is prevented from asserting its claims by force 

majeure, the limitation period will remain suspended; Article 1218 of the French Civil Code 

provides that even if a contract does not contain any such clause, a force majeure event 

permits the suspension or termination of the contract.7 Therefore, if a country has a specific 

statute or provision addressing force majeure events and its applicability or consequences, 

then the terms may be implied in a contract, even if an express clause is absent. 

 

C. CONSEQUENCE OF ABSENCE- FRUSTRATION? 
 

An immediate response to the absence of a force majeure clause in a contract would be to 

seek the frustration of the contract. The doctrine of frustration says that if after the conclusion 

of a contract, some unforeseen event or circumstance happens which makes the parties unable 

to achieve their contractual objectives; in that case the contract can be terminated. These 

unforeseen circumstances may be accidents, sickness, change in law, war, strikes and so on 

but it does not include negligence, malfeasance or any wrongful acts. 

 

In 1647, a question arose before the House of Lords, where a tenant was evicted from his 

home by Royalist Forces during the English Civil War, and thus he refused to pay the rent to 

his landlord. His contention was that since the forces had occupied his property and rendered 

him landless, he was absolved of his liability to pay rent. The House of Lords established the 

rule of absolute liability for contractual debts, and said that although the lessee had been 

                                                           
7 Antoine F. Kirry, Alexandre Bisch, Floriane Lavaud and Philippe Tengelmann, ‘French Law: 
COVID-19, MAE clauses, Force Majeure and Hardship’ (Debevoise & Plimpton Insights & 
Publications, 23 March 2020) <https://www.debevoise.com/insights/publications/2020/03/french-law-
covid19-mae-clauses-force-majeure-and> 

https://www.debevoise.com/insights/publications/2020/03/french-law-covid19-mae-clauses-force-majeure-and
https://www.debevoise.com/insights/publications/2020/03/french-law-covid19-mae-clauses-force-majeure-and
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expelled by an invading army which was beyond his control, he was still bound to pay rent 

since the parties had not contemplated such terms in their agreement.8 

 

This rigid rule of absolute contractual liability was relaxed in a subsequent case where the 

English courts held that a contract can be set aside if due to the happening of some 

unforeseen event, the basis of the contract is changed radically or the performance of the 

contractual obligations becomes impossible. This case laid down the basis for the doctrine of 

frustration of contracts.9      

The concept of frustration of contract was again upheld in the landmark case of, where the 

plaintiff wanted to lease out his apartment from which the royal procession could be viewed 

directly. The defendant wanted to rent the said apartment for the purpose of viewing this 

procession. The royal procession was however, ultimately cancelled. As a consequence, the 

defendant refused to pay the plaintiff. When the plaintiff approached the court, the ruling was 

made in favour of the defendant. The court said that since the very purpose of the lease was 

to view the royal procession, that purpose became frustrated when the said procession was 

cancelled, and thus the defendant was under no obligation to pay the rent to the plaintiff. This 

rule was named the doctrine of frustration of contracts.10  

Now it must be kept in mind that this doctrine is not applicable in all circumstances, neither is 

it applicable in all types of contracts, and whether the present scenario due to corona virus 

will qualify as an event to frustrate a particular contract, will have to be determined on a case 

to case basis.  

 

i. STATUTORY FRAMEWORK 
 

Section 56 (second paragraph) of the Indian Contract Act 1872, provides for frustration of the 

contract. Some might look towards Section 32 even, but it is pertinent to mention in this 

regard that there are some fundamental differences between these two provisions, viz- 

                                                           
8 Paradine v. Jane [1647] EWHC KB J5  
9 Taylor v. Caldwell EWHC QB J1 
10 Krell v. Henry [1903] 2 KB 740 
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� Sec. 32 deals with a contemplated event, therefore it is applicable in case of force 

majeure events which were contemplated and thus captured in the clause of the 

contract. 

� Sec. 56 (second paragraph) deals with an event beyond the contemplation of the 

parties, it is applicable in case of frustration of the contract, therefore it may be 

useful where force majeure clause is absent from the contract. 

   

ii. JUDICIAL INTERPRETATION 
 

If the very basis of a contract is frustrated by the occurrence of an event or a circumstance 

which is beyond the control of the parties, then Sec. 56 comes into play. If the happening of 

this subsequent event renders the performance of contractual obligations impossible or 

unlawful, then the contract may be terminated. The term “impossible” however, is not limited 

to physical or literal impossibility. It includes situations where although the contract may not 

be physically impossible but the performance of the act may become useless and 

impracticable from the point of view of the object and purpose of the parties.11 It must, 

however, be noted that just because a contract becomes more onerous, it does not stand 

frustrated.12   

 

iii. CAN FORCE MAJEURE AND FRUSTRATION BE INVOKED 

SIMULTANEOUSLY? 
 

It was held by the Hon’ble Supreme Court that force majeure and frustration of contract were 

mutually exclusive of one another, and they could not be invoked simultaneously.13  The 

Hon’ble Supreme Court has also observed that following the rule established in previous 

decisions, if the facts of the case attracted force majeure clause, Section 56 could have no 

application.14   

 
                                                           
11 Satyabrata Ghose Vs. Mugneeram Bangur, AIR 1954 SC 44  
12 Energy Watchdog Vs. Central Electricity Regulatory Commission & Ors., (2017) 14 SCC 80; Alopi 
Parshad vs Union Of India, AIR 1960 SC 588 
13 Supra, note 12  
14 Supra, note 11 
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iv. EFFECT OF FRUSTRATION 
 

It must be remembered that Section 56 is a rule of positive law, and it does not depend on the 

intention of the parties. If a contract is rendered frustrated, that is, declared void, then as an 

immediate consequence, Section 65 comes into play,  which provides for restoration of any 

benefit  that a party may have received before the contract became void. In certain limited 

circumstances, recourse may be available under Section 70 and the principles of “quantum 

meruit” as well. 

It must be mentioned in this context that application of the doctrine of frustration is 

comparatively easier in case of short term contracts compared to long term ones. Considering 

the fact that in most contracts time is of essence, short term contracts may get frustrated if the 

event in question continues beyond the time when the contract could have been reasonably 

performed.  In case of long term contracts, on the other hand, application of this doctrine 

becomes difficult when the event causing impediments to performance of the contractual 

obligations is temporary in nature, because the counter party may contend that the contract 

should be performed once situations are back to normal.  

D. ALTERNATIVES TO FORCE MAJEURE AND FRUSTRATION 
 

A force majeure clause or frustration vide Section 56 are not the only reliefs available if the 

performance of contractual obligations become difficult due to COVID-19. In the absence of 

a force majeure clause, parties may take recourse under other clauses. There are alternative 

avenues such as variation or amendment or substitution, etc.15  

 

i. VARIATION 
 

Sometimes contracts include provisions for variation or amendment if the material is not 

available, or if the manner of performance or work protocol has become unworkable for the 

time being, or if there has been a substantive change in the manner of performance. These 

                                                           
15 Ms. Anuja Tiwari and Mr. Aman Raj, ‘Covid-19: Relief under contractual provisions other than 
force majeure’ (legal500, 27 April 2020) <https://www.legal500.com/developments/thought-
leadership/covid-19-relief-under-contractual-provisions-other-than-force-majeure/> 

https://www.legal500.com/developments/thought-leadership/covid-19-relief-under-contractual-provisions-other-than-force-majeure/
https://www.legal500.com/developments/thought-leadership/covid-19-relief-under-contractual-provisions-other-than-force-majeure/
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clauses allow adjustments in the price of the contract or extension of the time required for 

completion. Alternatively, the parties may mutually agree to substitute, rescind or alter a 

contract- vide Section 62 of the Contract Act, provided the original contract permits such 

measures. In order to go through with these, attention must be given to other similar clauses 

in the contract, such as hardship clause or changed circumstances clause and under some 

circumstances the indemnity clause as well. For example, most supply contracts or works 

contracts provide clauses whereby a party may claim carrying costs or idling charges. Some 

contracts may also have express provisions for price escalation, suspension of work or 

extension of time, one or more of which may be relied upon depending on the wording of the 

contract and the applicability to the current scenario.  

 

ii. WHETHER COVID-19 CAN TRIGGER MAC CLAUSE 
 

Material adverse effect (MAE) and material adverse change (MAC) clauses are generally not 

exhaustive so as to include epidemics, pandemics and the like. For those M&A transactions 

and financing agreements that are presently in between the signing of the agreement and 

closing of the deal, the question whether COVID-19 will trigger a MAC clause becomes a 

crucial legal question.16 Indian laws provide that whether or not an event can trigger MAC 

depends on whether the contract becomes impossible to perform for causes which are beyond 

the reasonable contemplation of the parties- vide Regulation 23(1) (c) of the SEBI 

(Substantial Acquisition of Shares and Takeovers) Regulations.17 It was held in a recent 

judgment by the Supreme Court of Delaware that whether an event can trigger a MAC clause 

is to be decided keeping in mind the long term impact and durational impact of such event on 

the M&A transaction.18 

                                                           
16 Gail Weinstein, Warren de Wied, Steward Kagan, Fried, Frank, Harris, Shriver & Jacobson LLP, 
‘COVID-19 as a Material Adverse Effect (MAC) under M&A and Financing Agreements’(Harvard 
Law School Forum on Corporate Governance, 4 April 2020) 
<https://corpgov.law.harvard.edu/2020/04/04/covid-19-as-a-material-adverse-effect-mac-under-ma-
and-financing-agreements/> 
17 Rajesh Sivaswamy and Mohana Roy, ‘COVID-19: A Pandemic, A Force Majeure and A Material 
Adverse Change’ (Mondaq, 24 April 2020) <https://www.mondaq.com/india/maprivate-
equity/907230/covid-19-a-pandemic-a-force-majeure-and-a-material-adverse-change> 
18 Akorn, Inc. v. Fresenius Kabi AG 2018 WL 4719347 

https://corpgov.law.harvard.edu/2020/04/04/covid-19-as-a-material-adverse-effect-mac-under-ma-and-financing-agreements/
https://corpgov.law.harvard.edu/2020/04/04/covid-19-as-a-material-adverse-effect-mac-under-ma-and-financing-agreements/
https://www.mondaq.com/india/maprivate-equity/907230/covid-19-a-pandemic-a-force-majeure-and-a-material-adverse-change
https://www.mondaq.com/india/maprivate-equity/907230/covid-19-a-pandemic-a-force-majeure-and-a-material-adverse-change
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The Indian judiciary has not provided much clarity regarding this issue by not failing to 

formulate any concrete guidelines. This is because a one-size-fits-all policy cannot be 

applicable to MAE clause where it becomes pertinent to show how the event has caused 

“changes in general market, economic, financial, legal or political conditions”. The courts 

have generally not permitted the buyer to successfully invoke a MAE clause. The Hon’ble 

Supreme Court held that SEBI only has limited powers when permitting abandonment of an 

offer and had to function strictly according to the statutory provisions.19  

 

iii. CHANGE IN LAW CLAUSE 
 

In the present COVID situation, change in law clauses might be more useful than invocation 

force majeure in some cases. Whereas force majeure only deals with situations where the 

contractual obligation becomes impossible to perform and not where the performance 

becomes onerous or financially difficult, change in law provides for the latter as well. 

Therefore, by relying on the change in law clause, it would be possible for a party would to 

claim the amplified cost of performance and any postponement of completion. There, 

however, remains a pertinent question as to whether the government orders may be construed 

as change in law, since the Disaster Management Act, 2005 already was in existence. 

 

iv. CAN FORCE MAJEURE AND CHANGE IN LAW CAN BE 

INVOKED SIMULTANEOUSLY 
 

If the contract provides for both force majeure as well as change in law clauses, there should 

be harmonious construction so that neither becomes redundant. This is because these two 

clauses, although similar in the events that they cover, they operate independently of each 

other. While force majeure clause applies to performance that is prevented or delayed, while 

                                                           
19 Nirma Industries Ltd. and Anr v. Securities Exchange Board of India AIR 2013 SC 2360; Supratim 
Guha, Poonam Pal Sharma, Parag Srivastava and Simone Reis, ‘Can Covid-19 Amount to a Material 
Adverse Change?’ (Nishith Desai News Details, 1 April 2020) 
<http://www.nishithdesai.com/information/news-storage/news-details/article/can-covid-19-amount-
to-a-material-adverse-change.html> 

http://www.nishithdesai.com/information/news-storage/news-details/article/can-covid-19-amount-to-a-material-adverse-change.html
http://www.nishithdesai.com/information/news-storage/news-details/article/can-covid-19-amount-to-a-material-adverse-change.html
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the change in law clause applies to performance that is more or less costly and delays 

completion. They differ in the reliefs they provide as well. While force majeure clause 

suspends the performance for a specific amount of time, change in law clause adjusts the 

contract price by enabling the affected party to claim the increased cost of performance and 

provides for extension of the time for completion of the contract.  

 

E. EFFECTS OF COVID-19 ON SPECIFIC SECTORS 

 

i. BANKING AND FINANCE 
 

In an attempt to relieve corporate borrowers, the government has decided to suspend Sections 

7, 9 and 10 of the Insolvency and Bankruptcy Code for a year. Sections 7 and 9 provide for 

initiation of corporate insolvency proceedings by a financial creditor and an operational 

creditor while Section 10 provides for filing an application for insolvency resolution. 

Suspension of these provisions would mean that fresh insolvency proceedings cannot be 

initiated for one year.20 

In order to relieve the financial distress and maintain liquidity in the economy, the RBI has, 

through its circulars allowed all lending institutions, that is,  “commercial banks (including 

regional rural banks, small finance banks and local area banks), co-operative banks, all -India 

Financial Institutions, and NBFCs (including housing finance companies and micro-finance 

institutions)”21 “to allow a moratorium of three months on payment of instalments in respect 

of any term loans outstanding as on March 1”22. This gave rise to confusion about whether 

                                                           
20 PTI, ‘Govt decides to suspend up to 1 year IBC provisions that trigger fresh insolvency 
proceedings’ The Economic Times (Apr.23, 2020), 
<https://economictimes.indiatimes.com/news/economy/policy/govt-decides-to-suspend-up-to-1-year-
ibc-provisions-that-trigger-fresh-insolvency-proceedings/articleshow/75323344.cms?from=mdr> 
21 PTI,‘Coronavirus Lockdown 3.0: The RBI to consider proposal for extending moratorium on loans 
by another three months’, The Deccan Herald, (May 04, 2020), < 
https://www.deccanherald.com/business/economy-business/coronavirus-lockdown-30-rbi-to-consider-
proposal-for-extending-moratorium-on-loans-by-another-three-months-833508.html > 
22 Bureau, ‘Loan moratorium: SBI simplifies process to defer EMI payments’, The Hindu Business 
Line, (May27, 2020), < https://www.thehindubusinessline.com/money-and-banking/loan-moratorium-
sbi-simplifies-process-to-defer-emi-payments/article31688203.ece> 

https://www.business-standard.com/topic/nbfcs
https://economictimes.indiatimes.com/news/economy/policy/govt-decides-to-suspend-up-to-1-year-ibc-provisions-that-trigger-fresh-insolvency-proceedings/articleshow/75323344.cms?from=mdr
https://economictimes.indiatimes.com/news/economy/policy/govt-decides-to-suspend-up-to-1-year-ibc-provisions-that-trigger-fresh-insolvency-proceedings/articleshow/75323344.cms?from=mdr
https://www.deccanherald.com/business/economy-business/coronavirus-lockdown-30-rbi-to-consider-proposal-for-extending-moratorium-on-loans-by-another-three-months-833508.html
https://www.deccanherald.com/business/economy-business/coronavirus-lockdown-30-rbi-to-consider-proposal-for-extending-moratorium-on-loans-by-another-three-months-833508.html
https://www.thehindubusinessline.com/money-and-banking/loan-moratorium-sbi-simplifies-process-to-defer-emi-payments/article31688203.ece
https://www.thehindubusinessline.com/money-and-banking/loan-moratorium-sbi-simplifies-process-to-defer-emi-payments/article31688203.ece
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the moratorium is applicable to the borrowers who are already in default as on March 1 or 

only to those whose instalments fall due between March 1 and May 31. Different High Courts 

gave different rulings while clarifying this question.  

Recently, the Delhi High Court held that since the intention of the RBI is to maintain status 

quo during the COVID crisis, the moratorium will be applicable on all defaults, even those 

which were already in default prior to Moratorium Period.23 On the other hand, the Bombay 

High Court held that the moratorium would not apply for defaults prior to March 1, but at the 

same time clarified that this was not to serve as a precedent and any such case would have to 

be decided on its own merits.24 Again, in a subsequent decision, the Delhi High Court, 

restrained a lender from declaring the loans which were due before March 1, as an NPA until 

the next hearing.25 

 

ii. INSURANCE 
 

As millions of businesses try to recover their losses from their insurers, it becomes pertinent 

to explore whether insurance companies are liable to cover these losses, and if so, then to 

what extent. The instant answer would be that whether or not the losses can be recovered, 

will be inferred from the exact language in the policy contract. Insurance policies generally 

do not cover pandemics and epidemics because these are considered to be high risk claims 

and the situation is different each and every time, depending on the kind of disease. This also 

makes it very difficult for actuaries to ascertain the financial consequences associated with 

pandemics, which is why insurance contracts usually exclude pandemics from their coverage. 

The question, therefore, remains as to how businesses can recover their losses. 

  

Corporations normally enter into two kinds of insurance contracts, viz. material damage 

policy and business interruption policy.26 Material damage policy comes into effect when 

                                                           
23 Anant Raj Limited v Yes Bank Limited [W.P.(C) URGENT 5/2020] 
24 Transcon Skycity Pvt. Ltd. and Transcon Iconica Pvt. Ltd. [WRIT PETITION LD-VC NO. 28 OF 
2020 and WRIT PETITION LD-VC NO. 30 OF 2020] 
25 Shakuntala Educational & Welfare Society v Punjab & Sind Bank [W.P.(C)2959/2020] 
26 Bharat Vasani, Molla Hasan, Samiksha Pednekar and Esha Himadri, ‘COVID-19: OFFICIALLY A 
PANDEMIC’ (India Corporate Law A Cyril Amarchand Mangaldas Blog, 18 March 2020) < 
https://corporate.cyrilamarchandblogs.com/2020/03/covid-19-officially-a-pandemic-faqs-coronavirus/ 
> 

https://corporate.cyrilamarchandblogs.com/2020/03/covid-19-officially-a-pandemic-faqs-coronavirus/
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there is physical damage due fire, flood, earthquake or perils covered under Act of God etc. 

This implies that companies cannot make any claim under this policy because there has been 

no physical damage due to COVID-19. Thus, they might want to fall back on their business 

interruption policy, which is triggered when there is loss of profit or extra expenses incurred. 

The catch here, however, is that the loss of profit must have occurred due to the clauses 

covered under material damage policy. Business interruption policies are dependent on 

material damage policies, and they are usually not stand-alone. Therefore, corporations also 

cannot make any claims under their business interruption policies unless there has been actual 

physical damage. For example, if a cotton mill has incurred losses due to unavailability of 

labour during the lockdown period, they cannot recover their losses from their insurers. On 

the other hand, if a barrage broke down due to the same unavailability of labour during the 

lockdown period, then the losses incurred may be recovered, as there has been actual physical 

damage.  

The real threat to the insurance industry is, however, from the government if it makes it 

mandatory for insurance providers to cover the losses suffered due to COVID-19. For 

instance, the Insurance Regulatory and Development Authority of India, through a circular 

dated 4th March, 2020, made it mandatory for health insurance providers to treat COVID-19 

cases expeditiously.27 If similar regulations are issued in respect of commercial insurance 

policies, the entire insurance industry might become bankrupt. If any such regulations are 

issued, the industry will protest heavily which might lead to a spate of disputes. These issues 

have already started coming up in various jurisdictions over the world, and while deciding 

one such dispute, a French court has directed an insurance company to cover two months’ 

worth of losses sustained by a restaurant owner due to corona virus related business 

interruption. Although the defendant company may appeal, such rulings have the potential to 

pave the way for similar disputes. 

 

iii. POWER SECTOR 
 

The power sector has taken a major hit due to the lockdown. Since most of the industrial and 

commercial units remained shut during this period, the electricity demand from them has 
                                                           
27 Insurance Regulatory and Development Authority of India, ‘Guidelines on handling of claims 
reported under Corona Virus’(REF: IRDAI/HLT/REG/CIR/054/03/2020) 
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reduced significantly, and this is reflected in the volumes traded on the electricity market and 

the clearing price. In India, DISCOMs provide a subsidised rate to domestic and agricultural 

consumers while charging more from industrial establishments, thus basically the industries 

were cross-subsidising the lower tariff paying consumers. This has taken a major toll on the 

whole industry.  

The government has come up with various measures to relieve the industry.  On March 24, 

2020 by the Ministry of Home Affairs issued its guidelines, declaring power (including 

power generated by renewable energy sources) as an ‘essential service', thus exempting 

power generation, transmission and distribution units or services, production of coal and 

minerals, transportation and activities supplementary to mining operations, from being shut 

down due to the nation-wide lockdown. On 17th April, Ministry of New & Renewable Energy 

issued an office memorandum asking all renewable energy implementing agencies to 

consider this lockdown due to COVID-19 as ‘force majeure’.28 There have been similar 

guidelines issued by other related ministries. Several state governments have also brought in 

similar policies for consumers, such as, Gujarat has extended the time period for payment of 

electricity bills, Uttar Pradesh has waived the fixed charges on power for industrial and 

commercial consumers, etc. 

 

iv. REAL ESTATE 
 

The already slowing down real estate sector was further burdened by the COVID-19 

situation, mostly due to three factors, viz. the large scale exodus of migrant labourers, the 

liquidity crunch because of investors favouring the stable bond market and a drop in 

demand.29 The supply chain has also been disrupted since most of the fittings and fixtures 

used in Indian real estate sector usually come from China. In this scenario it will be difficult 

for developers to complete their projects on time and Section 6 of the Real Estate (Regulation 

and Development) Act 2016 might come into play. This provision deals with extension of 

                                                           
28 Ministry of New & Renewable Energy (MNRE), ‘Time-Extension in Scheduled Commissioning 
Date of RE Projects considering disruption due to lockdown due to COVID-19’(F. No.283/18/2020-
GRID SOLAR) 
29 Taher D Mandviwala and Kaveri Varma, ‘Covid-19: Impact on Real Estate’ (India Corporate Law 
A Cyril Amarchand Mangaldas Blog, 2 April 2020) 
<https://corporate.cyrilamarchandblogs.com/2020/04/covid-19-impact-on-real-estate/> 

https://corporate.cyrilamarchandblogs.com/2020/04/covid-19-impact-on-real-estate/
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registration granted under Section 5 to a real estate project for not more than a year, in case of 

occurrence of any force majeure events.  

In some states such as West Bengal, however, since RERA is not applicable, other statutes 

should be evaluated in this regard. For example, Section 6 of the West Bengal Housing 

Industry Regulation Act 2017 will be applicable which provides a similar point of view. 

Various regulatory bodies in different states have issued notifications in this regard. For 

example, SEBI permitted the Real Estate Investment Trusts an extension of time for filing 

and other compliances, RBI permitted banks to provide moratorium of three months for 

payment of instalments, the Maharashtra , the period of validity of registration and all other 

statutory compliances have been extended by three months, Karnataka has issued guidelines 

along similar lines and so on.   

F. CONTRACTS- THE ROAD AHEAD 
 

Having discussed about contracts which were entered into before the onset of this pandemic, 

it is equally important to know what precautions should be taken for contracts which will be 

entered into in future. Ideally, for new contracts which are going to be executed in the near 

future or which are under negotiations, the economic effects of this pandemic should be kept 

in mind while drafting the relevant clauses, such as inclusion of the terms ‘government 

orders’ along with ‘pandemic’ or ‘epidemic’ in the force majeure clause, or formulating a 

mechanism for proportionate division of costs in case situations like this arise again in future. 

In addition to this, for new contracts being entered into during this time, the timeline for 

completion of obligations may be kept relaxed to an extent, considering the fact that all the 

contractual parties were aware of the crisis when they entered into the said contract.  
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INTRODUCTION 

The term “fugitive” is used to refer to a person who is fleeing or has disappeared. But the 

major question is- who is a fugitive economic offender? A fugitive economic offender is, in 

general parlance, a person, who has committed an economic offence and has absconded 

from the territory of the country to evade the process of law. The issue of economic offenders 

evading the process of law has been on an increase in the recent times and this enactment is 

indeed, as a call of the hour, since such a piece of stringent legislation is necessary in order 

to curb such a menace, which is deplorable to the country and it’s economy as a whole. 

 

1. BACKGROUND OF THE ENACTMENT 

The whole episode which led to the enactment began when Vijay Mallya, a corporate 

businessman and liquor baron decided to expand his liquor and airline business. He later on 

buys “Deccan Air”, which was a loss making company and merged it with his “Kingfisher 

Airlines”; however this did not help his business. He kept on availing loans from banks for 

funding his businesses. However, soon enough, his company ran out of cash and becomes 

unable to pay his employees, which forced him to close down the airline company. Due to 

his mismanagement the company was in grave debt crisis and as a result, the company 

“United Breweries forced him to resign the post of chairman and paid him $75 million for a 

severance payment, which was however blocked by the State Bank of India, due to his 

mounting loans. As all the banks started demanding repayment of loans, Mallya all of a 

sudden, escaped to London to evade the process of law. He was the first person to have been 

declared as a “fugitive economic offender by a special court in Mumbai on a plea of the 

Enforcement Directorate. This incident was followed by various other persons also trying to 

evade law such as Mehul Choksi, Nirav Modi, Ashish Jobanputra etc. The rising cases of 

fugitive economic offenders pressurized the Union Government to enact a law to curb this 

menace.  
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2. WHY SUCH AN ENACTMENT? 

According to Section 2(f)1 of the the Act, a fugitive economic offender means any individual 

against whom a warrant for arrest in relation to a Scheduled Offence has been issued by any 

Court in India, who is evading the process of law. So, a fugitive economic offender is, legally 

speaking, in no ways different from a person accused for any other offence under the Indian 

Penal Code2 or any other enactment such as the Customs Act etc. The major difference 

between a fugitive economic offender and any other accused is based on the gravity and 

impact of the offence committed. Even though all crimes are considered as being committed 

against the society as a whole and is detrimental to the society, it is practically committed 

against an individual, whereas a fugitive economic offender is a person who evades the 

process of law after tearing asunder, the economy of the country as a whole. These large 

sharks are literally exploiting the economy of the country for their own selfish needs and 

finally fleeing the country for protecting themselves from the clutches of law, which shall 

not be permitted. India is a country where rule of law prevails, and each and ever person, 

irrespective of their power, economic and social background, must be under the law. 

Therefore, this legislation is to ensure that these large sharks do not go unnoticed and thereby 

to uphold the sanctity of rule of law.  

 

3. NATURE OF THE FUGITIVE ECONOMIC OFFENDERS’ ACT 

The question as to the nature of the Act is a debatable question. It has provisions covering 

criminal aspects and hence can be called as an Act with criminal provisions and at the same 

time, it also has specific provisions giving a civil color to it and hence can be viewed as a 

civil legislation and therefore the enactment shadow a backdrop of an amalgamation of both 

criminal and civil provisions the main thrust being civil in nature to recoup a damaged 

economic framework at the hands of a criminal offender. 

3.1 CRIMINAL NATURE OF THE ACT 

This Act clearly has an implicit criminal nature in it. Especially due to 

the fact that this Act deals with an individual against whom an arrest warrant 

                                                           
1 Section 2(f)- “fugitive economic offender” means any individual against whom a warrant for arrest in relation 
to a Scheduled Offence has been issued by any Court in India, who— (i) has left India so as to avoid criminal 
prosecution; or (ii) being abroad, refuses to return to India to face criminal prosecution; 
2 Offences under the Indian Penal Code are included in the Schedule appended to the impugned Act 
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has been issued for committing a crime, there is all probability for a collateral 

Act such as that of the Fugitive Economic Offenders Act to attain a criminal 

nature. Firstly, according to Section 2(f) of the Fugitive Economic Offenders 

Act, a Fugitive Economic Offender is a person against whom an arrest warrant 

has been issued in relation to any offence enumerated in the schedule. The 

various offences listed in the schedule derive their power from various other 

penal statutes such as the Indian Penal Code 1860, Negotiable Instruments Act 

1881, Customs Act 1962, Prevention of Money Laundering Act 2002 etc which 

clearly comply with the Criminal Procedure Code 1973. Automatically, the 

same is applicable in the case of this Act as well. Secondly, Section 2(n)3 of the 

Fugitive Economic Offenders Act states that the Special Court according to the 

Prevention of Money Laundering Act 20024, which is a Court of Sessions, has 

jurisdiction as to the matters in relation to the Fugitive Economic Offenders Act. 

As both the Acts clearly states, it is Court of Sessions, which is designated as a 

Special Court, which further lays down the criminal nature of the Act. Lastly, 

Section 2(2)5 of the Fugitive Economic Offenders Act clearly states that words 

and expressions not defined in the Fugitive Economic Offenders Act will be 

defined by the meanings assigned to them under the Prevention of Money 

Laundering Act 2002. The Prevention of Money Laundering Act is an Act 

which unlike the Fugitive Economic Offenders Act, explicitly states the 

procedures to be followed when search, seizure and arrest is carried on. 

Therefore, all such procedures in the Fugitive Economic Offenders Act will also 

be defined and carried out, according to the provisions laid down in the 

Prevention of Money Laundering Act.  

3.2  CIVIL NATURE OF THE ACT 

Even though the said Act has the aforesaid provisions which gives it 

all necessary requisites of a penal statute, the said Act also has a civil colour. 

                                                           
3 Section 2(n)- “Special Court” means a Court of Session designated as a Special Court under sub-section (1) of 
section 43 of the Prevention of Money-laundering Act, 2002 (15 of 2003). 
4 Section 43 Special Courts.-(1) The Central Government, in consultation with the Chief Justice of the High Court, 
shall, for trial of offence punishable under section 4, by notification, designate one or more Courts of Session as 
Special Court or Special Courts for such area or areas or for such case or class or group of cases as may be 
specified in the notification. 
5 Section 2(2)-The words and expressions used and not defined in this Act but defined in the Prevention of Money- 
laundering Act, 2002 (15 of 2003) shall have the meanings respectively assigned to them in that Act. 
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Firstly, the Application of the Act is to be looked into. Section 36 of the 

Fugitive Economic Offenders Act states this Act applies to a 

private who may be a Fugitive Economic Offender on or after the date of 

commencement of the Act. Penal laws cannot have retrospective 

effect thanks to the principle of ex-post facto law enumerated under Article 

20 (1) of the Constitution of India. The reason why a scope of retrospectivity 

is granted to the Act is because by the time this legislation was passed, many 

of the Fugitive Economic Offenders had gone to other countries, seeking 

asylum. Therefore, it is to bring them also under the purview of this Act that 

retrospectivity is given to the Act, which would otherwise result in 

differential treatment. Secondly, according to Section 67 of the Fugitive 

Economic Offenders Act, the Director and Deputy Director designated for 

the purposes of this Act shall have the powers of a Civil Court vested with 

them for certain purposes. This is a clear evidence for proving that this Act 

is also of civil nature. Thirdly, according to Section 16(3)8, the standard of 

proof applicable to the determination will be preponderance of probabilities.  

Preponderance of probabilities in a cardinal principle in determination of 

facts in civil law. In Ashby v. Farmers Ins. Co. of Oregon9, the Court of 

Appeal held that “preponderance of the evidence (means) the greater weight 

of the evidence, superior evidentiary weight that, though not sufficient to 

free the mind wholly from all reasonable doubt, is still sufficient to incline 

a fair and impartial mind to one side of the issue rather than the other." Here 

too, the preponderance of probabilities are applied in determining the facts 

rather than proceeding for proof beyond reasonable doubt, as in criminal 

cases. 

                                                           
6 Section 3. Application of Act.—The provisions of this Act shall apply to any individual who is, or becomes, a 
fugitive economic offender on or after the date of coming into force of this Act. 
7 6. Powers of Director and other officers.—The Director or any other officer shall, for the purposes of section 4, 
have the same powers as are vested in a civil court under the Code of Civil Procedure, 1908 (5 of 1908) while 
trying a suit in respect of the following matters, namely:— (a) discovery and inspection; (b) enforcing the 
attendance of any person, including any officer of a reporting entity and examining him on oath; (c) compelling 
the production of records; (d) receiving evidence on affidavits; (e) issuing commissions for examination of 
witnesses and documents; and (f) any other matter which may be prescribed. 

8 Section 16(3) The standard of proof applicable to the determination of facts by the Special Court under 
this Act shall be preponderance of probabilities. 

9 592 F. Supp. 2d 1307 (2008) 

http://citations.duhaime.org/F/FSupp.aspx
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Lastly, Section 1810 of the Fugitive Economic Offenders Act bars any civil court from 

taking cognizance of a civil suit, which also shows the civil colour of the statute. 

 

There are situations, where a law can be of both civil and criminal nature, a stark example 

being Section 12511 of the Criminal Procedure Code of 1973, which lays down the 

provision for maintenance. This provision, even though a part of the Criminal Procedure, 

has been termed by various courts(by the Supreme Court12 also) as a quasi- civil 

proceeding since it’s main intention is to avoid vagrancy, indigence and poverty, the only 

reason for it to be listed under the criminal procedure is to make every person comply to 

it. Similarly, the intention of the Fugitive Economic Offenders Act is to make sure that no 

person evades the process of law, and if done so, his/her properties are to be confiscated. 

 

4. CONSTITUTIONAL VALIDITY OF FUGITIVE ECONOMIC OFFENDERS 

ACT 

Critics were quick to point out that the Fugitive Economic Offenders Act has a lot of 

legislative vacuum and is violative of Articles 14, 21 and 22(1) and (2) of the Constitution 

of India. 

4.1 ARTICLE 14- RIGHT TO EQUALITY 

  Article 14 states that the State shall not deny to any person 

equality before the law or the equal protection of the laws within the territory 

of India. It has been pointed out that Sections 8,9 and 12(2)(b) are violative of 

Article 14. The object of Art. 14 is to give uniform treatment unless there is 

some rational reason to treat them differently.13 Section 814 lays down the 

procedure for search and seizure; Section 915 lays down the procedure for search 

of persons whereas Section 12(2) (b) lays down the procedure for attaching 

                                                           
10 Section 18 Bar of jurisdiction.—No civil court shall have jurisdiction to entertain any suit or proceeding in 
respect of any matter which the Special Court is empowered by or under this Act to determine and no injunction 
shall be granted by any court or other authority in respect of any action taken or to be taken in pursuance of 
any power conferred by or under this Act. 

11 Order for maintenance of wives, children and parents. 
12 Vijay Kumar Prasad v. State of Bihar and Ors. (2004) 5 SCC 196; Iqbal Bano Vs State of UP & Anr (2007) 
6 SCC 785 
13BalabhauManaji v. BapujiSaturjiNandanwar, (1957) Nag. L.J. 351 ; Surya NarainYadav v. Bihar State 
Electricity Board , A.I.R. 1985 S.C. 941 : T.Venkata Rey v. State Of Andhra Pradesh, A.I.R. 1985 S.C. 724 
14 Section 8- Search and Seizure 
15 9. Search of persons 

https://indiankanoon.org/doc/240789/
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“any” property belonging to the offender, other than the proceeds of crime. The 

main allegation is that by bringing a special Act, the Government is indulging 

in class legislation, by discriminating fugitive economic offenders from other 

offenders. However, the gravity of the crime committed must be taken into 

consideration; these large sharks are sucking a huge chunk of the economy, thus 

forcing the economy into a total breakdown. This has to be curbed. Financial 

Security has major role in national security of a country.16The object itself 

makes the intention of the legislation clear. A denial of illegal favour is not 

discrimination17 if it is done so due to fact that the question of security of the 

State is of paramount importance,18 keeping in mind, the interest of public.  

 

4.2 ARTICLE 20 (1)- RIGHT AGAINST EX-POST FACTO LAW 

Article 20 (1) states that nobody shall be convicted of any offence apart 

from violation of the law effective at the time of the commission of the act 

charged as an offence, nor be subjected to a penalty greater than that which 

could are inflicted under the law effective at the time of the commission of the 

offence. during this Act, this is often one among the portions where the civil 

nature of the Act is clearly evident. there's no wrong during a civil legislation 

to be retrospective. Retrospective effect is important for the Fugitive 

Economic Offenders Act since it's essential that those offenders who fled 

before its implementation must even be brought under the purview of this Act, 

and hence, it's retrospective in nature. Therefore, there's no violation of Article 

20 (1).  

 

4.3 ARTICLES 21 AND 22 (1)& (2) 

Article 21 states that nobody shall be bereft of his life or personal 

liberty except consistent with procedure established by law. Before an 

individual is bereft of his life or personal liberty, the procedure 

established by law must be followed and must not be departed from to the 

                                                           
16 Ex- Army Men‘s Protection Services P. Ltd v. Union of India , A.I.R. 2014 S.C. 1376 : Secretary of 
State ate for the Home Department v. Rahman, (2003) 1 A.C. 153 
17 C.D.Sharma v. Municipal Corporation of Delhi, (1983) Ser. L.J. 351 (Delhi) 
18 BalMukundJaiswal v. Superintendent, District Jail andAnr, (1998) 1 ALT(Cri)7;(1998)CrLJ 3343 



LAWYERS GYAN JOURNAL || ALL RIGHTS ARE RESERVED VOL 1 ISSUE 2 

  
 

7 | P a g e  
 

disadvantage of the person affected.19 But whether the procedure prescribed 

by the legislature is just fair and would depend upon the circumstances of 

each case.20 

Article 22(1) and (2) lay down the rights available to an arrested and 

detained person. Critics point out that Sections 8, 9 and 14 are in violation of 

Article 21 and Sections 8 and 9 as violative of Article 22(1) and (2). It is true 

that a person cannot be deprived of his fundamental rights at any cost. As to 

Sections 8 and 9 of the Fugitive Economic Offenders Act, the critics point 

out that there is no proper procedure laid down in the Act as to how to conduct 

search and seizure and hence, the Act confers unbridled authority upon the 

director and other officers, who may misuse the ambiguous provisions. They 

claim that the procedure must be explicitly stated in the respective Act itself, 

which will only ensure that the provisions are not misused, as given in the 

Prevention of Money Laundering Act21, or insert a separate provision which 

states that the Criminal Procedure Code will apply as given in the Prevention 

of Money Laundering Act.22 

But it is to be noted that procedural laws apply to all other laws in 

general. When there is an investigation being conducted, either the Criminal 

Procedure Code or the Civil Procedure Code will apply and all the procedures 

prescribed in the procedural laws are to be followed. Wherever a particular 

enactment is silent, automatically, the procedural laws shall apply. This was 

held by the Delhi High Court in different cases in relation to the Dowry 

Prohibition Act.23 

Therefore, in the instant case also, the procedure prescribed under the 

Criminal Procedure Code shall apply, and hence Articles 21 and 22(1) & (2) 

                                                           
1928Makhan Singh Tarsikka v. State of Punjab, (1952) S.C.R. 368 :1952 S.C. 279 ;Naranjan Singh 
Nathawan v. State of Punjab , A.I.R. 1952 S.C. 106 :1952 S.C.R. 395 
20 CharanLalSahu v. Union of India , (1990) 1S.C.C. 613 (para 97-98) : A.I.R. 1990 1480 

 
21 Sections 17, 18 and 19 of the Prevention of Money Laundering Act 
22 65. Code of Criminal Procedure, 1973 to apply.- The provisions of the Code of Criminal Procedure, 1973 (2 of 
1974) shall apply, insofar as they are not inconsistent with the provisions of this Act, to arrest, search and seizure, 
attachment, confiscation, investigation, prosecution and all other proceedings under this Act. 
23 Lajpat Rai Sehgal And Others vs The State, 1983 CriLJ 888, 1983 (1) Crimes 737, 23 (1983) DLT 314, 2003 
(5) DRJ 1; R.P. Sharma And Ors. vs State42 (1990) DLT 241, II (1990) DMC 390, 1990 (19) DRJ 160 
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are not violated. As to the criticism that there is a detention under the guise of 

a search, it cannot be said to be true, since the offender is only being held for 

a short period of time, for facilitating search. Even though the word ‘detention’ 

is used, it merely means that the person is being held for carrying out search 

that too, as mentioned above, will be in complete compliance of the Criminal 

Procedure Code. 

As to Section 1424 of the Fugitive Economic Offenders Act which 

disallows a suit of civil claims by the economic offender, it is debated that the 

right of access to justice enshrined under Article 21 is violated by barring the 

offender from filing any suit before a civil court. The main reason for such a 

provision to be inserted is to implement the legislative intent and object of the 

Act, that is., to deter fugitive economic offenders from evading the process of 

law and to force those offenders who fled, to return back and clear their debts. 

Moreover, it has also been held by the Supreme Court that the state can create 

policies and laws to bring national security. In a situation of national security, 

a party cannot insist the strict observance of principles of natural justice. In 

such cases it's the duty of the court to read into and supply the statutory 

exclusion if not expressly provided within the rules governing the sector . The 

Court is entitled to involve the files and see whether it's a case where the 

interest of national security is involved.25 The Supreme Court has further made 

it clear that the question of security of the State is of paramount importance 

and is placed above the proper to non-public liberty of a private whose 

activities are a danger to such security.26 

 

 

                                                           
2414. Power to disallow civil claims.—Notwithstanding anything contained in any other law for the time being in 
force,— (a) on a declaration of an individual as a fugitive economic offender, any Court or tribunal in India, in 
any civil proceeding before it, may, disallow such individual from putting forward or defending any civil claim; 
and (b) any Court or tribunal in India in any civil proceeding before it, may, disallow any company or limited 
liability partnership from putting forward or defending any civil claim, if an individual filing the claim on behalf 
of the company or the limited liability partnership, or any promoter or key managerial personnel or majority 
shareholder of the company or an individual having a controlling interest in the limited liability partnership has 
been declared as a fugitive economic offender. 

25Ex- Army Men‘s Protection Services P. Ltd v. Union of India , A.I.R. 2014 S.C. 1376. 
26 Talib Hussain v. State Of Jammu And Kashmir, AIR 1971 SC 62, (1971) 3 SCC 118 
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5. COMPARISON WITH MONEY LAUNDERING ACT 

The Prevention of Money Laundering Act 2002, which runs parallel to the Fugitive 

Economic Offenders Act may be a piece of legislation “to prevent money-laundering and to 

supply for confiscation of property derived from, or involved in, money-laundering and for 

matters connected therewith or incidental thereto”. Unlike the Fugitive Economic Offenders 

Act, the Prevention of cash Laundering Act may be a full-fledged Act with no legislative 

vacuum. the main difference between both the enactments is that the Prevention of 

cash Laundering Act may be a properly worded and full-fledged legislation, whereas the 

Fugitive Economic Offenders Act isn't so. it's mainly because the Fugitive Economic 

Offenders Act has been drafted during a haste, thanks to the compelling circumstances 

whereas the Prevention of cash Laundering Act isn't so. 

Therefore, Section 2327 of the Fugitive Economic Offenders Act confers power upon the 

Central Government to make rules, if necessary and also to lay the rules before the 

Parliament according to Section 24.28 

 

6. IS THE LEGISLATION SUFFICIENT TO CURB THE MENACE? 

The Fugitive Economic Offenders Act is a legislation, drafted and enacted due to the 

compelling circumstances warranting such a legislation taking stock of the damage to 

which Indian economy is subjected to. It must be said that this Act is wide enough to bring 

in all the economic offenders turning out to be fugitives under its net and subject them to 

the law of the land. The concept of rule of law will lose its meaning, if only the poor and 

                                                           
27Section 23. Power to make rules.—(1) The Central Government may, by notification in the Official Gazette, 
make rules for carrying out the provisions of this Act. (2) In particular, and without prejudice to generality of 
the foregoing power, such rules may provide for all or any of the following matters, namely:— (a) the form 
and manner of filing application under sub-section (1) of section 4; (b) the manner of attachment of property 
under sub-section 

(1) of section 5; (c) other matters under clause (f) of section 6; (d) the procedure for conducting search and 
seizure under section 8; (e) the manner in which the notice shall be served under sub-section (5) of section 10; 
(f) any other electronic account under clause (c) of sub-section (6) of section 10; (g) the manner and conditions 
subject to which the Administrator shall receive and manage the property confiscated under sub-section (2) of 
section 15; and (h) any other matter which is required to be, or may be, prescribed or in respect of which 
provision is to be made by rules. 

24. Laying of rules before Parliament.—Every rule made under this Act shall be laid, as soon as may be after 
it is made, before each House of Parliament, while it is in session, for a total period of thirty days which may be 
comprised in one session or in two or more successive sessions, and if, before the expiry of the session 
immediately following the session or the successive sessions aforesaid, both Houses agree in making any 
modification in the rule or both Houses agree that the rule should not be made, the rule shall thereafter have 
effect only in such modified form or be of no effect, 10 as the case may be; so, however, that any such 
modification or annulment shall be without prejudice to the validity of anything previously done under that rule. 
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the weak are subjected to law but the rich and the powerful must also be under rule of law. 

But the biggest issue in this matter is that if a fugitive escapes to a foreign country, bringing 

them back to India is slightly difficult since it involves a lot of technicalities especially 

pertaining to extradition laws. It is not necessary that India should have an extradition 

agreement with the country to which the fugitives has escaped. In such a situation, the 

Act’s ambit and scope should be widened so as to solve this conundrum, without which, 

the intention and applicability of the Act shall totally be in tatters. 
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Abstract 

Sexual offences are rampant in India. The Hathras incident hashed light on the incompetency 

and serious lack of police accountability. This paper serves to suggest a model of reform in 

the working of police personnel, especially in handling cases of sexual offences. International 

models have been utilised to understand the issues which must be addressed and the modus 

operandi of handling complaints related to sexual offences. In light of the Indian scenario, 

suggestions by Justice J.S Verma Committee Report and other reports have been analysed. 

Doctrinal search has been conducted to compile the cases highlighting inefficiencies in the 

police system. Negligence, lack of awareness, corruption and prejudice have been established 

as the main flaws which has infested the system. The article does not seek to deal with issues 

of sexual assault wholly, but is restricted to those arising out of police incompetency. The aim 

is to suggest a model for efficient and sensitized police personnel in addressing sexual assault 

cases. 

Keywords: Police, Sexual Offences, Rape, Corruption, Negligence 
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Introduction 

Sexual assault is a grave and heinous crime which requires utmost diligence in handling. The 

police force is vested with the primary duty of handling all complaints. However, India has 

acute low reporting rates, primarily due to lack of confidence in the police. Sexual assault is as 

an act that involves forceful illegal sexual contact, behaviour and threats of a similar nature 

with the use of undesirable sexual activity without the obvious consent of the victim. The same 

must be treated with sensitivity with the focus of reintegration of the victim. Prejudice, 

negligence and corruption in the police force estops the objectives that must be achieved in 

handling of such cases. 

International Scenario 

The international regime dictating the role of police in sexual harassment cases, especially rape 

cases are partially governed by ICCPR (International Covenant of Civil and Political Rights). 

Although the provisions under ICCPR do not regulate police mechanism directly, they do 

mandate upholding of certain humanitarian rights such as Article 17 which provides for 

respecting the privacy of individuals and allowing for a peaceful and dignified life. Violations 

under this provision may occur by the police force in cases where enquiries are made which 

are not relevant to the rape/harassment taken place. Such a case had come up in LNP V. 

Argentina1, where a fifteen-year old girl was questioned regarding her sexual history and 

virginity. Such enquiries conducted by the police constitute a direct violation of ICCPR 

provisions as they tend to interfere with the right to privacy of women. Canadian law expressly 

provides that the sexual activity of women do not provide any presumption of consent during 

instances of alleged rape.2  Namibia has similar provision with exceptions to the rule that the 

sexual history of a woman may not be enquired upon. These exceptions include, when such an 

enquiry rebuts evidence provided by the prosecution or when it is relevant to the facts of the 

case (such as to detect semen, possible pregnancy etcetera.,) or when excluding such testimony 

would lead to breach of Constitutional rights of the accused.3 However, these exceptions are 

also subject to the test of proportionality i.e., the questions asked must not violate the privacy 

of the victim except to the extent legally required.  

                                                           
1 LNP v. Argentina, (2011). 
2 Criminal Code, art.276, (1985) R.S.C, c C-46. 
3 Combating of Rape Act, No. 8, 2000. 
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Regarding the responsibilities of the police, it is mandated that the legislations of countries 

provide for the following provisions: 

- Free transport to medical services be provided by the police 

- Unbiased and comprehensive investigation be conducted and reports of the same be 

made. To allow for a prejudice-free investigation, pseudonyms can be given by the 

victim to conceal identify and thereby, prevent any bias that may arise at the first 

incidence. 

- The victims must be sent to groups or teams which have especially specialized in sexual 

assault response mechanism and other such social services.  

- Another crucial aspect is to train the police and sensitize them to victim relief 

irrespective of the credibility of the case. This allows victims to be more comfortable 

in approaching the system for help. Lack of confidence in the police is a pertinent cause 

of low reporting.  

- It is also suggested that women police personnel be always available and victims are 

given the option of communicating with them in lieu of male officers.4 In Philippines, 

it is mandatory that the police officer/examining officer should be of the same gender 

as the victim, and only persons authorised by the victim be allowed into the 

investigation/examination room.5 

Human Rights Watch report provides certain recommendation to improve confidence in the 

system and thereby increase the report ratio. These include specialized training to police, 

showing sensitivity to the trauma, allowing time for rest and care before proceeding to conduct 

the interview and allocating a advocate to be present while conducting the investigation and 

interviews. Failure to adhere to these norms should penalize the offending officer.  

In the United States of America, often the reports are provided to the patrolling officers instead 

of the specialized sexual assault units. These patrol officers lack training and expertise required 

to deal with such cases.6 It is hence suggested that a certain preliminary degree of training 

should be given to patrol officers too to build an overall efficient system. The New York Police 

also need to adhere to certain guidelines which prescribe their duties in response to sexual 

                                                           
4 Sierra leone fam support units 
5 Women Building Peace and Preventing Sexual Violence in Conflict-Affected Contexts: A Review of 
Community Based Approaches, (2011). 
6 Manish Kaithwas, Incompetency and Challenges of Police in Rape Cases, 
https://www.researchgate.net/publication/326994587 
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assault cases. A set of different protocols are given in cases where the offender may or may not 

be known to the victim. It also provides for establishment of Rape Crisis Centres which are 

available throughout the year at all times to meet with the victim at hospitals, police stations or 

at the office of District Attorney. These centres aim to familiarise the victims with the laws 

available to them, procedure to be followed and precautions to be taken. These guidelines are 

tailored to address any kind of situation that may arise; when the sexual assault has been 

reported with a delay, when the report has been made regarding a recent assault, statutory rape 

cases, protocol for secondary victims etc. 

In the United Kingdom, an efficient system of appointing specialized officers at every stage is 

established starting with the Sexual Offence Liaison Officers or SOLOS. Interviewing ability 

and training of these officers vary according to the stage that is to be handled by them.7  

The United Nations Protocol on the Provision of Assistance to Victims of Sexual Exploitation 

and Abuse sets certain standards to be followed while addressing sexual assault cases. These 

include; assurance of safety and confidentiality; providing medical aid within 72 hours; 

facilitating psychological first-aid to the victim, provisions for reintegration of the victim by 

addressing educational, housing, and food necessities; legal assistance, and also support 

mechanism for any children born as a result of rape.8 

National Scenario 

In India, there is no national guideline prescribed for the police force to follow. This has led to 

a wide range of issues, ranging from delayed filing of First Information Reports (FIRs) to 

tampering of evidence. Further, there is stigma and prejudice present among the officers 

themselves, causing insensitivity towards the victims. This is one of the reasons why India has 

acute low reporting rates. Other factors include the lack of awareness among individuals, 

especially in rural sectors and the presumption of erroneous claims due to malicious reporting. 

When enquired about the approximate number of malicious reports, police estimate a value of 

30% to 40% while about 3% to 8% women lie about the claims made.9 Police force is not given 

the adequate training and neither are there rape crisis centres available for the victims to 

                                                           
7 Ibid. at 6. 
8 The United Nations Protocol on the Provision of Assistance to Victims of Sexual Exploitation and 
Abuse, 12 December 2019. 
9 Lonsway, Archambault, & Lisak, False Reports: Moving the Issue to Successfully Investigate and Prosecute 
Non-Stranger Sexual Assault, (2009). 



LAWYERS GYAN JOURNAL || ALL RIGHTS ARE RESERVED VOL 1 ISSUE 2 

  
 

5 | P a g e  
 

approach. Reintegration of the victims into society is even cumbersome considering the societal 

pressures imposed over women.  

The need for police reform in India was stated by the Supreme Court that the time had come to 

rise above limited perceptions to bring about some drastic changes in the shape of reforms and 

restructuring of the police before the country is overtaken by unhealthy developments.10 

Following the Nirbhaya case, Justice Verma Committee Report referred to this decision of the 

Court and held that there must be reforms in the State Security Commission at State level; (b) 

transparent procedure for the appointment of Police Chief and the desirability of giving him a 

minimum fixed tenure; (c) separation of investigation from law and order; and (d) a new Police 

Act which should reflect the democratic aspirations of the people. The problems in the system 

were highlighted in yet another case where it was recognized that the investigators hardly have 

professional orientation; they do not have modern tools, and on many occasions impartial 

investigation suffers because of political interference.11 

Non-implementation of these guidelines has resulted in deprivation of the benefits which police 

reforms would bring to the protection of fundamental rights of the ordinary people. The 

exercise of fundamental rights set out in Part III of the Constitution require an efficient, 

sensitive and impartial police force. Articles 14, 15, 19 and 21 can only be protected if those 

who feel that they face the threat of a sexual offence can approach any police officer for 

protection or those who have been the victim of any sexual offence can register an FIR at the 

nearest police station/ online and feel that their complaint will be properly investigated; without 

delay, intimidation, harassment or prejudice and irrespective of their economic or social status. 

After all, the right of a person to complain against violation of his or her dignity by having the 

FIR properly registered and the complaint properly investigated has to be read into the 

requirement of life with dignity guaranteed in Article 21.12 It is suggested that the directives 

issued in the Prakash Singh case be followed, which include, setting up of State Commissions, 

setting up of atleast two-year tenure irrespective of superannuation of the Director General of 

Police, separation of law and order police from the investigation police, setting up of Police 

Establishment Boards (to monitor transfers/vacancies), Police Complaints Authority (to 

                                                           
10 Prakash Singh & Ors. Vs Union of India & Ors, (2006) 8 SCC 1. 
11 State of U.P V Chhoteylal, (2011) 2 SCC 550 
12 Justice J. S. Verma Committee, Report of the Committee on the Amendments to Criminal Law, (2013).  
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investigate complaints against police officers), National Security Commission (for appointing 

Chiefs of Central Police Organisations). 

On 2006, the Sorabjee Drafting Committee suggest a Model Police Act, however there has 

been no effort to proceed in furtherance of that suggestion.13 The Bureau of Police Research 

and Development of India has also suggested guidelines regarding the imposition of certain 

duties over the police personnel. These include, duty to prevent harassment of children and 

women in public places. 

Regarding the filing of complaints, the provision for Zero FIR has been established which 

allows for FIRs to be filed in any police station, irrespective of the jurisdiction. The same must 

be transferred to the competent station following the investigation and filing with a magistrate. 

Officers are liable to file FIRs under Section 166A of IPC. However, in manifest reality, the 

police do not follow the same and there exists no knowledge or awareness among the citizens. 

This provision, however, has been used to file complaints in stations with more credibility, 

such as the incident where a victim filed an FIR in Nagpur though the incident took place in 

Lucknow. However, none of these provisions or recommendations have been effectively 

implemented throughout the country as it may be seen from the following cases. 

Cases 

During the fateful night of Nirbhaya incident, another sexual assault victim committed suicide 

by consuming pesticides in Punjab. This action of hers was not the sole result of the rape itself 

but also followed the inaction from police. The family of the teen victim alleged that the police 

had failed to register the complaints and question the accused. Sub-inspector Nasib Singh was 

charged with abetment to suicide and two other policemen were dismissed. 14The gravity of 

situation against the penalty imposed on the police is highly disproportionate. Every case of 

sexual assault does not end with the victim committing suicide. Liability must be imposed on 

the officers disregarding the response of the victim towards the inaction.  

                                                           
13 The Model Act, 2006, https://www.mha.gov.in/sites/default/files/ModelAct06_30_Oct_0.pdf . 
14 Manoj Kumar, Nita Bhalla, Ross Colvin, Suicide of Punjab Rape Victim Puts Spotlight on Inaction, Reuters, 
https://in.reuters.com/article/punjab-rape-suicide-delhi-victim/suicide-of-punjab-rape-victim-puts-spotlight-on-
inaction-idINDEE90G05120130117. 

https://www.mha.gov.in/sites/default/files/ModelAct06_30_Oct_0.pdf
https://in.reuters.com/journalists/manoj-kumar
https://in.reuters.com/journalists/nita-bhalla
https://in.reuters.com/journalists/ross-colvin
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Then there is the absurd case of Indira Pillai, who was groped in public transport by man. On 

making an outcry about the same, three other women joined her to verify her claims. 15The 

police, however, failed to take the adequate measures expected of them. First, they tried to 

dissuade her from writing the complaint. Secondly, they produced translated copies of the 

statement in the regional language, the details of which the victim was unaware of. Finally, the 

most ridiculous of all, the matter was put aside with no further action being taken by the police 

until the victim received a call asking for verification of details of the accused nine years post 

the incident. When inquired, the deputy commissioner agreed that there should have been a 

woman officer present at the perusal of the victim and the details recorded in the regional 

language must have been translated and orally read out to the victim.  Police must not be 

allowed to dissuade a victim from filing a First Information Report (FIR) in matters relating to 

sexual assault. 

Similar attempts to dissuade the victim may be seen in the case where a 22-year old in 

Bangalore approached the police to file complaint against an influential person after she had 

been kidnapped and sexually assaulted by him.16 The police officer did not inform the same to 

the higher officials and refused to register a case for rape and proceeded to file under weaker 

sections. On raising the issue in the Parliament, the negligent policeman was suspended. 

Suspension is not the appropriate liability that must be imposed on policemen when there is 

negligence under sexual assault cases. The gravity of the alleged crime imposes a greater duty 

of care on the officials. The same must be recognized under a separate legislation or order 

imposing a higher degree of statutory liability. 

Another issue that the Indian police force is charged with constantly is the sheer ignorance and 

trivialization of issues. In the Pollachi case where a group of four men were charged with sexual 

assault and extortion of several women, the police merely held them liable under the local 

legislation of Tamil Nadu. Further, they released confidential information such as the name, 

identity, qualification of the survivor, which is punishable under Section 228 A(2) of the Indian 

Penal Code, 1860.  The punishment for the same is imprisonment extending up to two years 

and fine. The term “identity” of the victim has been construed to include not just the name but 

                                                           
15FP Staff, #MeToo: She filed a Sexual Harassment Complaint; the Police called her back- nine years later, First 
Post, https://www.firstpost.com/india/metoo-she-filed-a-sexual-harassment-complaint-the-police-called-her-
back-nine-years-later-5623571.html 
16 Express news Service, Bangalore Cop Suspended for Mishandling Sexual Assault Case, Indian Express, 
https://indianexpress.com/article/cities/bangalore/bangalore-cop-suspended-for-mishandling-handling-sexual-
assault-case/ 
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any other detail that may be used to identify the victim. Such behaviour of the police implies 

that there exists manifest ignorance and lack of awareness among the personnel of the laws that 

they are subject to.  

While ignorance may be dealt with through training and awareness, there have been instances 

when the actions of the police in handling of the matter shows wilful disregard of their duties 

due to improper motives and mala fide intention. This is either when the police officials are in 

question as accused or when they exercise close ties with the accused. When a newly-wed bride 

was sexually assaulted by the police, the mala fide involvement and intention of the police 

could easily be inferred from the delay in filing the FIR and attempts made to assassinate the 

character of the victim. The moral character of a woman, unfortunately plays a substantive role 

in the credibility of sexual assault cases at the reporting stage, despite Supreme Court 

judgments against the same.  The Apex Court has laid down that even a prostitute features 

a right to privacy - "The unchastity of a lady doesn't make her open to any and each person to 

violate her person as and when he wished. She is entitled to guard her person, if there's an 

effort to violate it against her wish. She is equally entitled to the protection of law. Therefore, 

merely because she may be a woman of easy virtue, her evidence can't be thrown overboard. 

At the foremost the officer called upon to evaluate her evidence would be required to 

administer caution unto himself before accepting her evidence."17 Prosecutrix not having 

good character and was a woman of easy virtue, is not any ground for acquittal of the 

accused - "Even assuming that the victim was previously familiar with sexual 

activity that's not a determination question. On the contrary, the question which was 

required to be adjudicated was, did the accused commit rape on the victim on the occasion 

complained of? albeit it's hypothetically accepted that the victim had lost her virginity 

earlier, it didn't and can't in law give license to a person to rape her. it's the accused, who 

was unproved and not the victim. albeit the victim, during a given case, has been 

promiscuous in her sexual behaviour earlier, she features a right to refuse to submit herself 

to sexual activity to anyone and everybody because she isn't vulnerable object to prey for 

being sexually assaulted by anyone and everybody."18 Such presumption of moral character 

leads to harbouring of a biased and partisan attitude. The police failed to record proper 

statements about the chain of events in this case where the newly wed couple had been detained 

for charges imposed by their parents against the marriage. While in custody, woman was 

                                                           
17 State of Maharashtra V. Madhukar N. Mardicor, (1991) 1 SCC 57. 
18 State of U.P. V. Pappur, (2005) 3 SCC 594. 
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sexually assaulted while in custody. The Superintendent of Police was summoned by the 

National Human Rights Commission to enquire on his failure to function the duties of the 

police.19  

The indifference among police can be depicted through the Jawaharlal Nehru University 

student’s rape by a cab driver after drugging her.20 The police discarded her complaints on 

account of discrepancies in the story. The victim who had approached the police at night was 

not given an opportunity to talk to a female officer. Post this, she spent two days on the road 

and hitchhiked a ride back home. The dismissal of her claims was apparently based on lack of 

any visible injuries. These factors highlight the approach of the police force in India. The Court 

recognized presumption available in sexual assault cases in favour of the victim are not 

extended to the police, who work on a presumption based on biases of their own.  

The involvement of police officials in such cases through their attempts to harbour protection 

to influential persons (when accused) is a serious form of corruption in the country. Such cases 

are abundant in number, including the Unnao rape case.21 A 16 year old girl alleged she had 

been raped in the house of a Bharati Janata Party Member of Legislative Assembly in Uttar 

Pradesh. She’d been offered an opportuning to get a job and lured to go to the MLA’s house. 

It was alleged that this was a case for soliciting sex labour. The police involved themselves 

when the girl went missing and statements were recorded. However, the victim alleged police 

harassment and left the state. She consistently wrote to the Chief Minister and arrests were 

made. However, the prolonged case finally ended in the death of the girl’s father, on one 

occasion and the girl itself in an accident. The circumstances of death led to speculations and 

the case was handed over to the Central Bureau of Investigation (CBI). This depicts perfectly 

the extent of power that is wielded by the wrong doers when they are influential.  

In 2020, we have the Hathras case. The mishandling by police has reached one of the gravest 

forms, attracting national attention to the same. The police refuted claims of sexual assault and 

rape from the very first instance. Following this, they forcefully cremated the dead body of the 

victim without the family’s consent in the middle of the night after the body was missing for 

hours from the hospital. The gravity of such an act cannot be overstated. The involvement of 

                                                           
19 National Human Rights Commission India, Press Release, https://nhrc.nic.in/press-release/important-
intervention-8 
20 Feminism India, https://feminisminindia.com/2019/08/13/jnu-student-rape-case-delhi-police-fails-women-
again/ 
21 Feminism India, https://feminisminindia.com/2019/07/31/unnao-rape-case-timeline/ 
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high official and District Magistrate simply proves cancerous effect of corruption in the system. 

With several witness including media to testify that the family was locked in their homes while 

the cremation took place, the situation could not be kept in the dark. The police has blatantly 

violated Section 294 of the Indian Penal Code, 1860 (trespassing over burial places and offering 

indignity to corpses),22 which has been recognized by the Supreme Court, including providing 

decent burial place according to religious beliefs. Article 21 of the Constitution gives every 

person the right to life and the same has been extended to the body of the person. Following 

the night of cremation, the Additional Director of Police issued a statement declaring hat the 

there was no rape. Considering the sequence of events, the police may also be booked for 

destruction of evidence under Section 204 of the IPC.23 All these, disregarding the liability of 

the police under the Prevention of Atrocities against Scheduled Tribes and Scheduled Castes 

Act, 1989, by virtue of the victim belonging to Scheduled Caste.  

It can be seen that any liability imposed on police in mishandling of sexual assault cases stem 

from the facts of the case and unless they are blatant in nature, are disposed of. The most severe 

of consequences faced by the police seem to be dismissal from office. There is no set standard 

of duty imposed over the police and every case seems to unveil a different form of corruption 

in the system.  

The Way Forward 

Sexual assault is a grave crime and any disregard of authoritative duty must be penalised with 

the same gravity. The accountability of police needs to be explicitly laid down through 

legislative reforms. Further, awareness programmes must be made mandatory to the police 

personnel, which familiarise them with victim sensitivity. “Police” is a subject matter under 

the State list, however, under cases of sexual assault, the protocol to be followed must be 

established in a uniform manner across the country. The goal must be reintegration of the victim 

in the society and every action thus following a sexual assault complaint must be taken in view 

of the same. Considering the sorry state of affair in the country, it is a long way to go, but the 

time has come to take stringent action effective immediately.  

 

                                                           
22 Indian Penal Code, 1860, Section 294. 
23 CONSTITUTION OF INDIA, art. 21. 


