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Abstract 

The role of media in contemporary India is ever important. The concept of secularism is 

enshrined in the Constitution of India, so is freedom of speech and expression. Communal 

tensions have nevertheless prevailed in the country from time immemorial. Media reports are 

meant to cover issues in an unbiased manner. However, media has been reckless in its reporting, 

especially with its growing power. This is especially in the case of coverage of communal issues. 

This article studies the disparity in media coverage on communal issues in various instances. It 

uses doctrinal method to compare news reports of similar occasions and incidents involving 

different parties. These instances include, grave crimes such as murder and rape, and also other 

circumstances such as riots, constitutional and legislative changes. It does not serve to cover the 

issue of communal tensions in themselves, but seeks to highlight the need for reform in media 

regulatory norms. 

Keywords: Media, Bias, Communalism, Secularism. 
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Introduction 

“The moment we no longer have a free press, anything can happen. What makes it possible for a 

totalitarian or any other dictatorship to rule is that people are not informed.” 

-Hannah Andret 

In simple words, democracy can be stated as a system of government in which the ultimate 

power is vested with the people.  The three pillars of democracy are The Executive, The 

Legislative, and The Judiciary; but with time media has emerged as the fourth pillar of 

democracy. Media can be seen as an important tool which can shape a country into democracy. 

The role of a media is similar to that of a mirror, it brings the harsh and bitter truth and realities 

right in front of people. A media has the power to shape a nation; it can plant support as well as 

discrepancy in people’s mind for any government or section of society. In a democratic country, 

people should know and understand every step of government; thus, media comes into picture as 

it acts as a middle man to transfer information to the public. This makes it a very important job 

for media to show naked truth. 

“Just because something is not a lie does not mean that it is not deceptive. A liar knows that he is 

a liar, but one who speaks mere portions of truth in order to deceive is a craftsman of 

destruction.” 

 – Criss Jami 

Unlike in 20th century and early years of 21st century when different sections of media were 

connected due to their ideological similarities, media in this era suffers from a political 

attachment. The mainstream media tends to twist the words and shape the news in a way to 

support one party, or to create hatred or dissatisfaction for another party. Similarly, the headlines 

of mainstream media clearly gives an idea how there is a planned attempt to portray India as a 

land full of caste discrimination, communal hatred, rape against minorities, rule of upper caste, 

intolerant and unsafe for Muslims etc. 

“All men are brothers; no one is big, no one is small. All are equal.” 

-Rig Veda, 5:60:5 
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Indian media as well as International media selectively pin point cases to meet their propaganda. 

Intrinsically, death of a Muslim man for fight over train seat is termed as communal hatred by 

Hindus whereas death of a Hindu man over train seat is referred to as crime between two people. 

Rape in one part of country is highlighted and becomes international news whereas rapes in other 

part are not even covered by media. A riot in Gujarat is active even after years and is termed as 

atrocities against a religion whereas cleansing of Kashmiri pundits is not even termed as 

communal violence. 

Media Bias in Coverage on Abrogation of Article 370  

Many media channels opposed the removal of Article 370 by the government. To suit their 

propaganda, they took help of many ways to plant dissatisfaction in the mind of the people 

against this decision of the government. NDTV claimed that this decision isn’t satisfactory as it 

did not consider the opinion of the people living in Jammu and Kashmir. The main journalist of 

NDTV, Mr Ravish Kumar compared the situation to that of National Emergency of 1975 and 

also criticised the government stating that the problems of corruption, poverty, terrorism etc. can 

also be seen in other states as well so does that mean government can turn any state to Union 

Territory.1 International media as well as Indian media channels like NDTV, CNN, The Wire etc. 

have opposed this decision telling how India has failed Kashmir and how this India is becoming 

a Hindutva Raj. They claimed it to be opposing the brotherhood mind-set of Kashmiris. They 

failed to mention how Jammu and Kashmir receives 10% of central fund with only 1% of total 

population of country.2 They failed to mention how Jammu and Kashmir is a pathway for 

terrorists emerging from Pakistan. They also failed to acknowledge how Jammu and Kashmir has 

become a land of communal atrocities against many religions including Hindus and Sikhs.  

 

 
1 Taran Deol, Terrorism has no religion, says Ravish Kumar, India Today’s questions on DSP Davinder Singh, The 
Print (January 15, 2020), https://theprint.in/plugged-in/terrorism-has-no-religion-says-ravish-kumar-india-todays-
questions-on-dsp-davinder-singh/349739/. 
 
2 Sharad Raghavan, J&K Gts 10% of funds with only 1% of Population, The Hindu (October 18, 20016), 
https://www.thehindu.com/news/national/other-states/JampK-gets-10-of-Central-funds-with-only-1-of-
population/article14506264.ece. 
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Selective Silence of Media: Pakistan Occupies Kashmir  

International media became unrest by the removal of Article 370 by calling it with different 

names in their headings; The Guardian’s article called it a ‘decision of intent and ideology’, The 

New York Times article termed it as ‘raising fears of unrest’, The Washington Post termed it as 

‘disturbing turn’, Al Jazeera quoted Mufti calling that day as the ‘darkest day’.3 For ages the 

entire discourse around the state of Jammu and Kashmir has been focussed on the Indian state, 

and after revoking article 370 the discourse is around the negative effects this is going to have on 

Kashmiri culture. However, media did not dwell on the other side of the Kashmir which is 

controlled by Pakistan, that is, POK (Pakistan Occupied Kashmir). The Human Rights Watch has 

done a research in Azad Kashmir (POK) and made a report which uncovers the abuses of 

Pakistan government and its military on people of POK. The report talks about how Pakistan 

suppresses people in POK through military with human rights violation happening every day in 

POK. POK government works under Pakistan government and no person is given place in any 

office unless they sign pledge of loyalty towards Pakistan. No person can oppose the government 

and no local newspaper is allowed in POK. All media and decisions reaching POK are originated 

from Pakistan. Pakistan government, without any explanation, can remove any head or any 

official controlling any or all parts of POK. The report says Pakistan does not respect the human 

rights of the people there and it deprives them of their basic needs like water in POK is 

controlled by Pakistan and is used for the country more than it is used for the people in POK. 

The report also quoted some truth about POK by people living in POK.4 

Government of Azad Kashmir, by the Pakistanis, for Pakistan. 

- Former president of Azad Kashmir (name withheld) 

Pakistan says they are our friends and India is our enemy. I agree India is our enemy, but with 

friends like these, who needs enemies? 

- Mir Afzal Suleri, Muzaffarabad resident 
 

3 The Wire Staff, Article 370: How International Media Covered the 'Constitutional Coup' in J&K, The Wire 
(August 6, 2019), https://thewire.in/media/international-media-coverage-article-370-jammu-kashmir.  
 
4 Report on Human Rights Vuiolations in Azad Kashmir, Human Rights Watch (September 20, 2006), 
https://www.hrw.org/report/2006/09/20/friends-these/human-rights-violations-azad-kashmir. 
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Media Disparity in Cases of Riots 

It will not take much research for one to understand the biased nature of media while covering 

atrocities and riots. Whenever one hears ‘Gujarat riots of 2002’, a picture of mass murder of 

Muslims is automatically formed in mind. The riot killed about almost thousands including both 

Hindus and Muslims but it is mostly termed as pogrom by media. For the first time in India, 

violence was covered live by news channels. The national press and news channels made sure to 

blame the Modi government for failing to control the riots and even suggested that the 

government had been complicit in the riot.5 Some even sought an apology from the government.6 

In 2012, Modi was declared clean from any involvement in 2002 riots by the Supreme Court of 

India and this presents the condition of media which had already found him guilty. Even now 

media blames the government for Gujarat riots and keeps it alive by bringing it in their 

arguments against the government. 

However, media has utterly failed to cover the cleansing of Kashmiri Pandits on the other end. In 

fact, many people are ignorant about Kashmiri Pandits who have suffered in the state of Jammu 

and Kashmir. Data from South Asia Terrorism Portal (SATP) shows that from late 1989 till 2003 

as many as 36,290 lives has been lost in the state of Jammu and Kashmir.7 An article in SATP 

also tells that pogrom of far lesser magnitude in other parts of the world has attracted much more 

attention and help for the victims but the massacre of people, mostly Kashmiri Pandits, in Jammu 

and Kashmir is gone unnoticed by various media and human rights protection group.8 Just in two 

months, February and March 1990, about 140,000 to 160,000 Kashmiri Pandits were forced to 

leave the valley of Kashmir in order to protect their lives. No press or media is ready to talk 

about this pogrom and even if they mention it somehow, it is mostly projected as a matter of 

discussion and controversies. Report from SATP and various other articles clearly mention the 

Islamist slogans which originated from the crowd massacring the Kashmiri Pandits. It was 

reported by the pandits that announcements in the form of posters or from local newspapers 
 

5 N. Ram, The Changing Role of News Media in Contemporary News Media, Indian History Congress (December 
2011).  
6 Media Bias against Modi is a Myth: Sagarika Ghose, News 18 (July 10, 2013). 
http://www.news18.com/news/india/media-bias-theory-against-modi-is-a-myth-sagarika-ghose-622707.html. 
 
7 The Kashmiri Pandits: An Ethnic Cleansing the World Forgot, South Asia Terrorism Portal, 
https://www.satp.org/islamist-extremism/data/The-Kashmiri-Pandits-An-Ethnic-Cleansing-the-World-Forgot. 
8 Ibid.  
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clearly asked them to leave the valley. The question which should be asked to the media is why a 

2002 riot killing around 750 Muslims is still active in the media but a mass massacre and ethnic 

cleansing of Kashmiri Pandits has been forgotten. 

Not only in India, but internationally as well as Indian media fails to notice the ethnic cleansing 

of Hindus in neighbouring countries as well. It is stated that when Pakistan was created in 1947, 

population compromised of 15% Hindus but the last time Pakistan conducted a census, in 1998, 

Hindus compromised of 1.6% of total population.9 According to Human Rights Watch 2019, 

approximately 1000 Hindu women are abducted every year and are forced to convert into Islam. 

It is not limited to Pakistan, but media fails to notice the atrocities of Hindus in Bangladesh. 

From comprising of one-third population in 1951, it dropped to approx. 8% in 21st century.10 

Media is considered as friend of the people which can show them the sides and realities of the 

state and surrounding. But due to their biased and one-sided reports, it is not surprising to see 

people losing faith in media. A decline of credibility from 60.6% in 2016 to 51.2% in 2020 has 

been reported.11 A body of Kashmiri pandits in September 2019 protested outside the office of 

the Washington Post newspaper because of the biased and one-sided news it is projecting for 

Kashmir.12 The crowd argued that on one hand, Washington Post is publishing numerous articles 

against the revocation of Article 370 in Jammu and Kashmir, but on the other hand they turn a 

blind eye against the suffering of Kashmiri pandits in Kashmir. 

If we look into the recent Delhi riots, it can be seen that the same news channels who call Gujarat 

riots as communal tried their best to name this riot as a peaceful protest against government bill. 

They even went to an extent of posting articles and criticising other news channels who tried to 

call it communal.13 The communal aspect of the riot was disregarded even after the AAP-

 
9 Hindus in Pakistan: A Survey of Human Rights 2020, Hindu American Foundation, 
https://www.hinduamerican.org/projects/human-rights-report/pakistan. 
10 Richard Benkins, A QUIET CASE OF ETHNIC CLENSING: THE MURDER OF BANGLADESHI HINDUS. 
11 Joanna Piancenza, New Media Credibility Rate Falls to a New Zero, Morning Consult (April 22, 2020), 
https://morningconsult.com/2020/04/22/media-credibility-cable-news-poll/. 
12 Indo Asian News Service, Kashmiri Pandits slam “biased” media coverage on Kashmir, Hindustan Times 
(September 9, 2019), https://www.hindustantimes.com/delhi-news/kashmiri-pandits-slam-biased-media-coverage-
on-kashmir/story-gu6xE8AfxdzstZm54Wk7ZM.html. 
13 Ayan Sharma, Delhi riots: A look at the news channels that passed the I&B ministry’s ‘unbiased’ test, News 
Laundry (March 13, 2020). https://www.newslaundry.com/2020/03/13/delhi-riots-a-look-at-the-news-channels-that-
passed-the-ib-ministrys-unbiased-test.  
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councillor, Tahir Hussain, confessed that he 'wanted to teach Hindus a lesson' and he was the 

mastermind of Delhi riots. The riot also abused many journalists who shared their stories of how 

they were heckled and harassed. One such instance shows how a journalist was harassed in Delhi 

until he told them that he was also a Muslim.14 But still it was not enough proof for elite media 

channels to name it a communal riot against Hindus. 

Coverage on Love Jihad 

On September 21, police found a beheaded body of a woman in Sonbhadra district of Uttar 

Pradesh. The body was of a Hindu woman who was raped before being brutally murdered by her 

Muslim husband and his friend.15 Soon after marriage, her husband started pressuring Priya to 

get her father transfer his property on her name and later on pressured her to convert into Islam. 

The girl did not wish to convert her religion. Frustrated by his failing attempts to convert her, 

Ejaz Ahmed conspired with his friend to kill her. One case proves nothing, but 20 cases within 

two months clearly mark it as a matter of concern. In a span of two months (mid of July till mid 

of September 2020), twenty such cases of love Jihad has been reported in the country.16 Though 

while reporting such cases, media fails to realize the problem of love jihad. For instance, when 

India Today17 posted an article on Sonbhadra case, it did not mention the religion of the victim or 

the culprit. Similarily, Times of India18 in its article on the same case also did not list the religion 

of any party. Love Jihad is not limited to the exploitation of Hindu girls but it also targets women 

of other religions as well. The Syro-Malabar Church, which is also the second-largest Eastern 

Catholic Church has expressed its concern over rising love jihad cases in Kerala. The Church has 

called it as an agenda to harm the religious harmony of Kerala and has warned Christian women 

 
14 OP India Staff, Muslim protestors harass journalist, let him go after he proves he is Muslim, OP India (25 
February, 2020), https://www.opindia.com/2020/02/anti-caa-riots-delhi-kerala-media-journalist-protestors-muslims/. 
15 OP India Staff, More Details emerge in Sonbhadra Beheading Case, OP India (Septem 28, 2020), 
https://www.opindia.com/2020/09/sonbhadra-beheading-case-hindu-girl-killed-forced-conversion-love-jihad-up/. 
 
16 OP India Staff, Menace of Love Jihad Spreading like Wildfire, OP India (17 September 2020). 
https://www.opindia.com/2020/09/20-love-jihad-cases-reported-from-up-and-others-states-in-last-2-months/. 
17 Web Desk, Woman beheaded in UP Sonbhadra, husband killed her after she refused to convert, India Today 
(September 25, 2020), https://www.indiatoday.in/crime/story/uttar-pradesg-sonbhadra-man-murders-wife-she-
refuses-conversion-beheaded-body-found-1725177-2020-09-25. 
18 Rajeev Dikshit, Woman in interfaith marriage beheaded for refusal to convert, Times of India (September 25, 
2020), https://timesofindia.indiatimes.com/city/varanasi/woman-in-interfaith-marriage-murdered-for-refusal-to-
convert/articleshow/78303245.cms. 
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against it.19 Even High Court of Kerala in the case of Shahan Shah vs. State of Kerala20 has 

recognised the problem of love jihad. This issue is still not addressed or recognised by media. 

Moreover, The Wire in its article laughs on UP Police and calls love Jihad an imaginary war 

created by Hindutva Gang.21 Media is always ready to fight the good fight, it recognises the 

problems like caste system, discrimination in Hindu religion but fails to acknowledge the 

problems prevailing in Islam like love Jihad or even the caste system. Muslims in South Asia are 

divided into three classes, that is, ‘Ashraf’,’Ajlaf’ and ‘Arzal’. The discrimination in these 

classes are real; the practise of untouchability, having separate burial grounds, mocking of 

backward class Muslims, practise of forcing lower Muslims to stand in back rows during Namaz 

prayer in certain regions, etc. is still prevalent.22 

Comparative study of News Reports 

Several domestic and international news reports, including BBC, NY Times, CNN and 

Bloomsberg while covering the Hathras rape case explicitly mentioned the caste of the accused. 

Such coverage leads to distortion of main problem in the minds of the leaders. The fact that rape 

and murder are possible against any community by any community is overlooked. It is 

acceptable to mention the caste of the victim, as special rights are provided to minorities under 

the Prevention of Atrocities Act, 1989. However, this does not justify why the caste of accused is 

mentioned in a case which did not directly concern the same. The bias in coverage is inherent as 

the same news channels and media fail to mention the religion/caste in circumstances where the 

communities of the accused and perpetrators were the basis of the murder. In the incident where 

a Hindu boy was murdered for being romantically involved with a Muslim girl, the media 

coverage explicitly excluded the mention of any religion. What is astonishing is that such 
 

19 Rohini Swamy, Syro-Malabar Church says ‘love jihad’ a threat in Kerala, govt says it doesn’t exist, The Print (17 
January, 2020). https://theprint.in/india/syro-malabar-church-says-love-jihad-a-threat-in-kerala-govt-says-it-doesnt-
exist/351174/.  
 
20 Shahan Shah v. Unknow, (2012) CRMC No. 302. 
21 Sharat Prabhad, For Hindutva Gang, and Now UP Police, Each Hindu-Muslim Marriage Must Be Probed for 
‘Love Jihad’, The Wire (September 14, 2020), https://thewire.in/communalism/uttar-pradesh-love-jihad-police-yogi-
adityanath-hindutva-vigilantes.  
 
22 Khalid Anis Ansari, India’s Muslim community under a churn: 85% backward Pasmandas up against 15% 
Ashrafs, The Print (May 13, 2020), https://theprint.in/opinion/indias-muslim-community-under-a-churn-85-
backward-pasmandas-up-against-15-ashrafs/234599/.  
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credible sources of information even misreported on certain occasions. In the report of 

Balrampur rape case, Bloomberg failed to identify the caste of the parties and categorised them 

as “caste rapes against Dalits”.23 A reading of these reports gives the idea that caste rapes are 

highly prevalent in India. Rape and murder must be given wide coverage, especially in instances 

such as Hathras case where blatant violations of rights occurred. However, communalisation of 

such grave incidents must not be encouraged. The mental victimization of minorities rampant 

among minds of readers allows the media to profit away from such selective coverage. Caste 

system exists among Muslims too. Further, there have been several instances where Muslims 

have committed murder and rape atrocities, such as, while forcing a woman to take the name of 

their God, and the rampant child abuse and rape prevalent in Muslim communities.24 It is only 

fair that while covering caste system and caste atrocities of a certain religion, other similar 

instances in other religions aren’t excluded. However, such selective coverage is funded by 

parties for profit motives at the cost of social welfare. 

In cases of inter-religion affairs too, the media has exhibited an inherent bias in the coverage. In 

both, the cases of Ankit Saxena and Lakshmipathy, where the victims were Hindu men and were 

murdered by families of Muslim women, media has consistently made a note to exclude the 

names of the perpetrators.  

In instances of lynching deaths too, media coverage has been extensively biased. Where a man 

was lynched to death (by 12 Muslims) in a train for requesting a seat from a Muslim woman, in 

front of his wife and child, the coverage fails to mention the communal angle to it. However, 

when in the similar circumstance of lynching over fight for train seat, the media, including BBC 

covered the aspect extensively by stating that the victim was lynched for eating beef by Hindus. 

Later, the Supreme Court held that the matter was not related to beef at all. However, neither this 

decision was mentioned in subsequent reports nor were the old ones edited. Further, percentage 

of Muslims were unnecessarily stated despite most Islamic countries having less than 5 % of 

 
23 Swarajya Staff, Mention Of ‘Upper Caste Men’ In Hathras, But Only ‘Men’ In Balrampur: That’s CNN, NYTimes, 
BBC And Bloomsberg For You, Swarajyamag (October 7, 2020), https://swarajyamag.com/commentary/mention-of-
upper-caste-men-in-hathras-but-only-men-in-balrampur-thats-cnn-nytimes-bbc-and-bloomsberg-for-you.  
 
24 OP India Staff, Kerala: Madarsa teacher arrested for raping minor daughter for two years with 6 other men, was 
on bail from earlier POCSO charges, OP India (July 22, 2020), https://www.opindia.com/2020/07/kerala-madarsa-
teacher-rape-daughter-six-men-abortion-pocso-arrest-crime/. 
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Hindus and the atrocities committed against apostates and minorities there. It is also to be noted 

that Christians who consume beef too were not included in the percentage mentioned, despite the 

alleged claim being discrimination against beef-consumers. 

In Tamil Nadu, a man Ramalingam was murdered by a group of Muslims, six of whom belonged 

to the Islamist Organisation Popular Front of India (PFI). A day before his murder, the victim 

had confronted some Muslims who were trying to convert people in the SC community, which 

police believe led to his murder. The way mainstream media has brushed aside the religious 

aspect, including overlooking the murder which was done in accordance with Islamist ideology. 

This incredible bias that the media shows towards certain communities is the main reason faith in 

media is falling apart.  

In the recent case of protests against Tanishq advertisement, NDTV reports on mob attacks in 

Tanishq stores of Gujrat were based on blatant ignorance. This further highlights the kind of 

irresponsible reporting media has resorted to in the recent decades.  

Conclusion 

Freedom of speech and expression can be availed by media as much as by citizens. However, the 

same is not absolute in nature to either. Media, as the fourth pillar of democratic India probably 

has the highest degree of responsibility vested in it. Reports are meant to meet the standards of 

accuracy, impartiality and neutrality. The tone set my reports have to necessarily meet these 

requirements. In a time where the country is especially sensitive to communal clashes, the 

selective coverage of media against certain communities has to be addressed. There are problems 

in every community and the same must be resolved through responsible reporting instead of 

victimizing communities against one another. 
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INTRODUCTION 

Organ donation is a medical process which is gaining importance these days. We frequently find 

that there has always been a steady increase in the number of people waiting for organ 

transplants. It is in such a situation that the Transplantation of Human Organs and Tissues Act of 

1994 gains importance. After independence in 1947, our country has not had a proper statute for 

organ transplantation. Being a signatory of the International Covenant on Economic, Social and 

Cultural Rights (ICESCR), India was duty bound to ensure that Article 12 (1)1 of the Covenant 

shall be enforced as well. There have been certain specialized legislations with the intent of 

regulating organ transplants in some states, namely in Maharashtra (Bombay Corneal Grafting 

Act, 1957, Maharashtra Kidney Transplantation Act, 1982), Tamil Nadu, Karnataka and even the 

National Capital Territory of Delhi. Inspite of the fact that the matter pertaining to health is an 

item in the State List, this legislation was enacted by the Union Government, invoking powers 

granted to it under Articles 2492, 2503 and 2524 of the Constitution of India(Article 252 came 

into operation since the states of Maharashtra, Himachal Pradesh and Goa requested the Union 

Government to initiate an Act for the purpose of regulating organ transplantation).  

 

 

 

 

 

 

 

 
1Article 12 (1)- 1. The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the 
highest attainable standard of physical and mental health. 
2 Article 249- Power of Parliament to legislate with respect to a matter in the State List in the national interest 
3 Article 250- Power of Parliament to legislate with respect to any matter in the State List if a Proclamation of 
Emergency is in operation 
4 Article 252- Power of Parliament to legislate for two or more States by consent and adoption of such legislation by 
any other State 
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ABOUT THE ACT 

The Act was passed in 1994 and at present, contains 25 Sections. The main object of the Act is to 

regulate the process of organ donation in the cases of both living donors as well as deceased 

donors and to ensure that commercial transactions do not take place. 

THE PREAMBLE 

The preamble clearly lays down the object of the Act, which “to provide for the regulation of 

removal, storage and transplantation of human organs and tissues for therapeutic purposes and 

for the prevention of commercial dealings in human organs and tissues and for matters connected 

therewith or incidental thereto.” This itself clearly conveys the legislative intent and purpose of 

the statute. 

BRAIN DEATH AND ITS INCLUSION IN THE MEANING OF DEATH 

Section 2 (d) of the Transplantation of Human Organs and Tissues Act of 1994, defines brain 

death as “a stage at which all functions of the brain stem have permanently and irreversibly 

ceased and is so certified under sub section 6 of Section 3 of the Act”. Further, Section 2 (e) has 

defined deceased person which also includes the condition of brain stem death. Before this Act, 

the two laws which existed had not mentioned brain death in their definition of death. Section 46 

of the Indian Penal Code defined death to “denote death of a human being unless contrary 

appears from the context”. Section 2 (b) of the Registration of Births and Deaths Act (RBDA), 

1969, defined death as “the permanent disappearance of all evidence of life at any time after live 

birth has taken place.                 

TRANSPLANT COORDINATOR 

By an amendment carried out in 2011, there has been a new insertion carried out which lays 

down a person of a new capacity- transplant coordinator. According to Section 2 (q) of the Act, 

transplant coordinator has been defined as “a person appointed by the hospital for co-ordinating 

all matters relating to removal or transplantation of human organs or tissues or both and for 

assisting the authority for removal of human organs in accordance with the provisions of sections 
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3.” It is also necessary as per Section 14(4)5, that hospitals in order to get registration under sub 

section 1 of section 15 of the Act, must have a person appointed as transplant coordinator. 

LIVING DONOR TRANSPLANT AS PER THE ACT 

The most essential purpose of this Act is to regulate the process of organ donation and that any 

such transaction is not carried out with a criminal intent. The Act at the time of its inception, had 

some legal lacunae and areas lacking accuracy and clarity with regard to organ donation. This 

was cleared by the Amendment Act of 2011 and later on, the rules made by the Central 

Government, invoking power granted to it under Section 24 of the Act. Now a living donor 

transplant is carried out as per the following procedure: 

Those persons who are willing to donate organs are supposed to fill up an authorisation form. If 

the donor is a near relative of the recipient such as mother, father, brother, sister, son, daughter, 

spouse or grandparents, they will only have less formalities to comply such as providing proof of 

their relationship either by genetic testing or legal documents. If the donor is not a near relative, 

both the parties are supposed to provide a joint authorisation and all the supporting documents 

before an Authorisation Committee constituted under clause (a) or clause (b) of sub section (4) 

of Section 9 of the Act. The Committee shall scrutinise all the documents and conduct and 

interview for both the donor and recipient to ensure that the donation is being carried out purely 

out of altruism or affection for the recipient. The Central Government has been granted the 

power to decide for the constitution of Authorisation Committee and the same along with the list 

of supporting documents have been clearly stated in Transplantation of Human Organs and 

Tissues Rules of 2014.  

 

 

 

 

 
5 Section 14(4)- No hospital shall be registered under this Act, unless the Appropriate Authority is satisfied that such 
hospital has appointed a transplant coordinator having such qualifications and experience as may be prescribed. 
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DECEASED DONOR TRANSPLANT AS PER THE ACT 

Deceased donor transplants take place after the death of the donor. After, brain stem death has 

been confirmed by a board of medical experts6 in the hospital where the death happened (The 

board of medical experts is formed as per the directions of the Appropriate Authority7). This is 

confirmed by carrying out various tests such a Central Pain Assessment8, Apnoea Test9 and 

various ancillary tests10 twice in the time gap of 6 hours. Once the patient is confirmed brain 

dead, everyone is racing against time. All the major organs should be transplanted within a 

matter of hours:  

i. Heart- within 4-6 hours  

ii. Liver- within 12-24 hours 

iii. Kidney- within 48-72 hours 

iv. Heart-lung- Within 4-6 hours 

v. Lung- within 4-6 hours 

(Storage time of organs vary based on the speed of deterioration of the 

organ tissues. This depends upon the patient’s physiology.) 

However, if the consent has not been obtained prior to the death of the donor from the donor 

himself/ herself, the same can be obtained from the near relative or a person in lawful possession 

of the body and get it authorised from them as per Form 8 prescribed in the Transplantation of 

Human Organs Rules of 2014. After this procedure a matching recipient should be found and the 

 
6 The constitution of the board has been laid down as per Section 3 (6) of the Act- (i) the registered medical 
practitioner in charge of the hospital in which brain-stem death has occurred; (ii) an independent registered medical 
practitioner, being a specialist, to be nominated by the registered medical practitioner specified in clause (i), from 
the panel of names approved by the Appropriate Authority; (iii) a neurologist or a neurosurgeon to be nominated by 
the registered medical practitioner specified in clause (i), from the panel of names approved by the Appropriate 
Authority:2 [Provided that where a neurologist or a neurosurgeon is not available, the registered medical practitioner 
may nominate an independent registered medical practitioner, being a surgeon or a physician and an anaesthetist or 
intensivist subject to the condition that they are not members of the transplantation team for the concerned recipient 
and to such conditions as may be prescribed;] (iv) the registered medical practitioner treating the person whose 
brain-stem death has occurred. 
7 Appropriate Authority is constituted as per Section 13 of the Act. The 2011 Amendment Act added a provision by 
inserting Section 13-A for constituting Advisory Committees to aid and advise the Appropriate Authority 
8 This test is carried out to by applying noxious stimuli(damaging a tissue to cause pain) to specific regions to see 
whether there is any response to pain. 
9 This test is done by providing the patient with intense physiological stimulation to breathe to see whether there is 
any respiratory control reflexes. 
10These tests are carried out in situations of uncertainty or in cases where an Apnoea test couldn’t be performed. 
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organ should be transported to the place where the recipient is present and the transplantation 

should be carried out. The main reason as to why the procedure for transplantation the case of 

deceased donors is not complicated as in the case of living donors is the time factor itself. 

Sections 10, 14 and 15 lay down the ways of registering hospitals and tissue banks involved in 

organ transplantation.  

APPEAL PROVISION 

This Act itself contains the Appeals provision for those aggrieved by the decision of both 

Authorisation Committee and Appropriate Authority to the Central Government11 or respective 

State Governments12. The Appeal should be filed within a period of 30 days from the date of 

receiving the order.  

OFFENCES AND PENALTIES 

Especially due to the fact that the Act is constituted to wipe out the evil of commercial 

transactions, it also has various penal provisions for offences of such kind, namely 

i. Section 18:  Punishment for removal of human organ without authority 

ii. Section 19: Punishment for commercial dealings in human organs 

iii. Section 19A: Punishment for illegal dealings in human tissues 

iv. Section 20: Punishment for contravention of any other provision of this Act 

v. Section 21: Offences by companies 

Cognisance of offences under this Act shall be taken by Judicial First Class Magistrate or 

Metropolitan Magistrate Court. 

 

 

 

 
11 In cases where Authorisation Committee is constituted as per Section 9 (4) (a) or Appropriate Authority is 
constituted as per Section 13 (1) 
12 In cases where Authorisation Committee is constituted as per Section 9 (4) (b) or Appropriate Authority is 
constituted as per Section 13 (2) 
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LEGAL AND ETHICAL ISSUES 

This Act is in fact a need of the hour since we see that there is a rising increase in people waiting 

for organs. But the biggest issue to be solved is people’s lack of awareness with regard to organ 

donation. People seldom volunteer to donate organs, causing a big issue of shortage of organs. 

This has resulted in a situation where there is steady increase in the number of people waiting for 

organs, but only a fixed number of people volunteering to be organ donors. This has to be sorted 

out, which can be done by spreading awareness about organ donation, the importance of 

indulging in such a noble cause and the idea of helping another person live his/her life to the 

fullest. Only if these aspects are carried out, will there be a full-fledged implementation of the 

Act. 

Inspite this Act which strictly regulates the process of organ donation, people still find loopholes 

to indulge in organ trade and trafficking for the sole intention of making money. This has also 

led to a situation where even hospitals are seen under a veil of doubt with regard to whether their 

observations of the patient are geared by profit motives. Further, there are rackets specialised in 

conducting organ trade. Moreover, poor people, due to their dire need for money, consent for 

such procedures as well, for putting an end to their monetary issues. This causes difficulty not 

only to those donors who are on the waiting list due to shortage of organs, but also is unsafe for 

the donors and recipients getting involved in these backdoor transactions, since this procedure of 

transplantation might be carried out in an unsafe way, leading to health hazards for them as well. 

Therefore, it is best that a suitable law be brought into force for curbing this evil as well, to 

ensure that those who rightly deserve the organs are given a safe transplant as soon as possible, 

at the same time, severely punish those people with malafide intentions trying to make profit out 

of this noble cause.  
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ABSTRACT 

Prostitution which is considered as one of the oldest practiced profession is a typical phenomena 

in India, a country where people live in culture based society, doesn’t claim this trade and thus 

won’t grant it the legal status, despite in different cases The Supreme Court of India and various 

High courts have held this practice legal in India, the society does not accepts it as part of itself. 

In Contemporary India, it is the vital need to channelize this practice as a result of which will 

grant legal status and recognition to the sex workers and might also decrease human trafficking.  

The present manuscript is concerned with aspects related to channelizing prostitution and how 

channelizing prostitution will benefit number of persons in the society and most significant point 

in grating basic human rights to sex workers so that they don’t get exposed to violations and 

harassment. The present paper also limelight and criticize the existing legal provisions which 

superintend prostitution in India and why there is a need for an effective amendment. 

Key words – Prostitution, legal status, trafficking, channelizing prostitution, human rights, sex 

workers.   
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INTRODUCITON 

The word prostitute has been derived from Latin word ‘prostitut’ which literally means ‘offered 

for sale’1. A prostitute is usually a woman who offers her body to indiscriminate sexual 

intercourse, especially for hire2 and should surrender her body for monetary consideration to 

someone who is not legally entitled to have sexual intercourse with her3 However a contrasting 

definition has been conceived by The Government of India’s The Immoral Traffic (Prevention) 

Act, 19564 (ITPA) Section (2) f which defines prostitution as “the sexual exploitation or abuse of 

persons for commercial purposes”. 

Harlotry is not a subject which prevails in India but almost throughout the world and is an 

acknowledged reality that it is embedded in the roots of human civilization and a veracity which 

cannot be eradicated. The popular perception is that prostitution is a ‘necessary evil’, which 

provides an easy outlet for the supposedly uncontrollable male sexuality5 and while it is being 

tolerated, the rest of the society needs to be protected from such evil. Prostitution in society has 

not been an unknown phenomenon, is of ancient origin and has its manifestation in various forms 

with varied degrees unfounded on so-called social sanctions6. The term ‘prostitute’ is an 

immensely controversial and contentious term nonetheless disputes arise whether prostitution 

should be legalized or not. Some define it as modern day slavery7 while others define it as 

business8.  

The world’s oldest profession9 though prohibited by most of the countries continues to prosper 

indoors under the masquerade of massage parlor, spa, bar etc. and can be distinguished on the 

grounds of region, religion, age etc. and have different ‘modus operandi’. Some sex workers 

operate in a brothel under an ex-prostitute, some work independently and are named ‘call girls’ 

and are available directly or through a pimp, some work on the streets and solicit customers on 

 
1 https://www.lexico.com/definition/prostitute  
2 (Oxford Dictionary) (Razia v. State of U.P., AIR 1957 All. 340) 
3 The Emperor v. Lalya Bapu Jadhav, AIR 1929 Bombay 266 
4 Act no. 104 of 1956. Available: https://www.indiacode.nic.in/bitstream/123456789/1661/1/A1956__104.pdf  
5 Flavia Agnes, ‘Protecting Women against Violence; Review of a Decade of Legislation, 1980-1989’. Economic 
and political weekly, April 25, 1992 pg 27 
6 Gaurav Jain v. Union of India, 1997 8 SCC 114; AIR 1997 SC 3021 
7 https://medium.com/nonviolenceny/forced-prostitution-as-modern-slavery-dc1c1c5f662c  
8 https://www.economist.com/leaders/2004/09/02/sex-is-their-business  
9 https://en.wikipedia.org/wiki/Oldest_profession_(phrase)  
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streets and then takes the customer to an assigned place, some work for the temple as dancers 

and are later forced to become sex workers which is tradition in some parts of South India10.  

Prostitution is exercised Ab Initio Mundi and ever since. In India, the history of prostitution can 

be traced back to the Vedas which comprises multiple references of prostitutes namely Rambha, 

Urvashi and Menaka which are related to the court of Lord Indra (God of Gods)11. Religious 

prostitutes are related to Mahakala in Ujjain (North India) where prostitutes took asylum and are 

known as ‘Mukhies’. In South India, the traditional form of this practice still continues to take 

place and around 80,000 women continue to be a part of it12. 

With exception of voluntary consent there are range of factors by reason of which women are 

into prostitution like coercion, rape, abduction, children of women in prostitution, tradition, 

prostitution as hereditary business, being abused as a child, early marriage and desertion and 

most significant is poverty13. 

A trade which is steady since time antediluvian has neither received cognizance nor does have 

any esteem. The society and its individuals have substantiated this trade for the delectation of 

their sexual appetite without any safeguard to those who are into sex-trade. In the deficiency of 

legal protection, women in sex industry are in perilous positions and are subjugated to sexual 

abuse and exploitation. As their work is not recognized by the mainstream society they are 

thereby denied any national and international protection from abuse which is available to other 

ordinary citizens.  

Prostitutes are equally entitled to basic rights like inclusion of a citizen’s name in the electoral 

list, issuance of voter identity card, issuance of ration cards by the revenue authorities for public 

distribution services but are grossly denied which results in deprivation from basic material 

resources despite the fact that Supreme Court panel recommended the Central government and 

Election Commission to issue voter ID cards, relaxing verification requirements, and state 

governments and local institutions to issue ration cards to sex workers14. 

 
10 https://timesofindia.indiatimes.com/india/Devadasi-system-still-exists-in-Telangana-AP-says-
report/articleshow/46337859.cms  
11 Interview, Zarina, Mumbai, 9, September 2014 
12 Supra Note 9.  
13https://pubmed.ncbi.nlm.nih.gov/12158002/#:~:text=The%20causes%20of%20prostitution%20include,ignorance
%2C%20and%20acceptance%20of%20prostitution.  
14 Interim Orders, Sex Workers Rehabilitation Case, Supreme Court of India, 16 September 2011, Law Resource 
India. Available at http://indialawyers.wordpress.com/2011/09/16/sex-workers-rehabilitation-case  
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Although India has endorsed the abolition (toleration) approach towards prostitution15 

nevertheless according to a report, there were 12.6 L. Sex Workers in year 201016 with revenue 

of around $8.4 Billion17.  

There is an imperative need to ensure basic human rights to sex workers like many international 

organizations who acts as an advocate for the rights of prostitutes across the world by 

representing the social and political interests, like the ‘The Global Network of Sex Work 

Projects’18 or ‘International Union of Sex Workers’19.  

It is vital to understand the difference between providing rights to sex workers and trafficking. 

Sex workers rights nowhere mean that trafficking should be promoted. With this understanding 

let us study in depth about sex workers in India, how various international organizations have 

advocated about them and what measures can be taken to curb the violations faced by sex 

workers. 

The thesis question is shall India channelize prostitution? If no, then why shall not and what are 

the consequences of it. If yes, then what shall be the drafted policies and how it will assist 

prostitutes in advancement?   

 

 

 

 

 

 

 

 
15 D’Cunha J., (1992), Prostitution Laws—Ideological Dimensions and Enforcement Practices, Economic and 
Political Weekly  
16 Annual Report, 2009-10, National AIDS Control Organization, Ministry of Health and Family Welfare, 
Government of India 
17 https://www.havocscope.com/prostitution-revenue-by-country/ 
18 https://www.nswp.org/  
19 http://www.bayswan.org/orgs.html  
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PROBLEM OF CONSENT  

The concept of consent plays a vital role in law. The main issue circulating around prostitution is 

the acquiescence obtained by person agreeing to offer their body for sexual purposes. The myth 

whether prostitution is practiced with or without consent remains a myth. In many cases it has 

been found that children are forced into this business either by force, coercion or fraud20 while 

many enter this business due to poverty21 but the moment person immerses in this profession, it 

is very difficult to unearth if the person is enrolled in this industry spontaneously or under 

constraint.  

It is untenable on behalf of government who addresses every proletariat in prostitution as 

perpetrator regardless of their consent while the real offenders enjoy counting the cash earned by 

individuals by selling their body.   

The answer to the question whether prostitution is being carried voluntarily or by force can be 

dealt with two separate approaches, while protagonists and feminists strongly insist on the ability 

of women to decide freely on what they want to do with their body and on their sexuality, the 

abolitionists approach is that agreement of selling sex can never be voluntary.  

The approach of holding anyone guilty of prostitution approach should be abolished and to catch 

the real offenders in the industry is what the government should focus on. If a sex worker is 

identified, instead of putting him/her behind the bars, the least government can do is to ask them 

if they are into this profession by force or consent. However it is almost impossible in most of 

the cases since the individual has been abused for certain period of time and is now used to scuh 

activities. But if a sex worker is found to be involved in prostitution by force then better                                                                                   

rehabilitation should be given to her instead of just confining her in some premises.  

 

 

 

 
20 https://www.endvawnow.org/en/articles/549-force-fraud-or-coercion.html  
21 https://www.tandfonline.com/doi/abs/10.1080/19485565.1994.9988876  
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HISTORY 

Professions which we practice today have a history of their own. Many practices continue to 

prosper today while many ended in history itself. Before civilization the term ‘marriage’ didn’t 

exist and men and women coexisted like animals22 with the absence of money factor, this can be 

the earliest episode of prostitution and the practice has continued to evolve ever since. 

Prostitution can also be traced back to the temple services in Mesopotamia, nearly around 3100, 

BC. The traces of prohibiting prostitution lay around 534 AD where Justinian the Great banished 

the brothels from his capital in 1400 AD. Mohenjo-Daro’s leftovers had a bronze girl dancing 

which shows her performing duties in temple23. Indra, the ruler of Gods had celestial divine 

virgin woman dancing in his court called the Apsaras. If we observe Vedas closely, these 

Apsaras are whom we call prostitutes in today’s world. The only change between history and 

today is the attitude and mentality of people due to which this vulnerable group suffers in 

contemporary world. The Mughals introduced a category of prostitutes called “Notch Girl “who 

used to accompany troops to the war for providing sexual services to the soldiers.  

In India, prostitution took the path of religious fervency. The Devadasi system where Hindus 

rendered their female child with the intention of dancing and worship of gods but with time the 

devadasis lost their guardians and felt in the wrong hands of temple priests. Women had to turn 

selves into prostitute to earn livelihood. This practice flourished during the reign of Mughals and 

British and can be referred to as earliest form of prostitution.  

 

 

 

 

 

 
22 Joseph Ghatia: Child Prostitution in India, Concept Publishing Company, New Delhi, 1998, pg. 11 
23 Ibid. pg 9  
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LEGAL ASPECT 

Different countries have different approaches for dealing with sex workers. Countries like China, 

Japan, Nepal, Philippines have adopted the suppression (Prohibition) type of approach to tackle 

prostitution. In countries like The United States of America (some states like Nevada), Germany, 

Netherlands, Austria, Australia, Peru have adopted the Regulation (Legalization) approach. 

Countries like England and India has adopted Abolition (Toleration) approach to tackle 

prostitution.   

In Indian entendre, it is clear that our leaders after analyzing this practice were more concerned 

with moral values rather than adopting a practical and rational approach. The contemporary 

policy ensures that prostitution is possible but in absence of any legal protection. The earliest 

legal approach in our nation towards prostitution took place in year 1949 when India being a 

signatory member to The United Nations (U.N.) ratified the UN Convention of 194924. As a 

result of which ‘The Suppression of Immoral Traffic Act (SITA), 1956’ was passed which was 

later amended in year 1986 and was named ‘The Immoral Traffic Prevention Act (ITPA), 1956’. 

Apart from ITPA, the Indian legal mechanism has multifarious provisions captivating trafficking 

in humans and prostitution. The Constitution of India reserves principles of humanity, economy 

and justice. Individuals in prostitution cannot be debarred from these constitutional rights 

notably Article 14, 15(3), 19 (1) (c), (g), 21, 23, 38, 39, 39-A, 41, 45, 46, 47, 51-A. The Indian 

Penal Code, 186025 contains punishments which can be pressed against anyone who violates the 

law in concern with prostitution; Section 293, 317, 321, 341, 342, 350, 354, 357, 359, 362, 363, 

365, 366(A), (B), 367, 370, 370A, 371, 372, 373, 375, 506, 509.  

Under ITPA, sex work in not a criminal offence however almost every provision of ITPA 

contains a range of provisions that criminalize almost every aspect relating to sex work. What is 

aimed at under this act is not the abolition of prostitutes and prostitution and making it per se a 

 
24 Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others ; 
Approved by General Assembly resolution 317 (IV) of 2 December 1949. Available at 
https://www.ohchr.org/en/professionalinterest/pages/trafficinpersons.aspx  
25 Act no. 45 of 1860. 
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criminal offence or to punish a woman because she prostitutes herself but the purpose of 

enactment was to inhibit or abolish traffic in women for purpose of prostitution as an organized 

means of living26.  

In Smt. Shama Bai v State of Uttar Pradesh27a sex worker challenged the constitutionality of 

ITPA. She asserted that prostitution was her congenital trade and was her only source of 

livelihood and her rights guaranteed in Article 14 and 19(1) (g) of Constitution of India were 

violated. The Court held that prostitute women were subjected to punitive form of surveillance to 

which other women were not, and that this differential treatment constituted discrimination 

between persons who were similarly situated. This decision was progressive in many respects as 

the Court was prepared to consider the work of prostitute women as a trade and not as a crime. 

The court recognized that women enter the profession because of social and economic hardship, 

rather than immorality. 

 

In State v Gaya28 the police in order to trap the persons running a brothel sent its man to act as a 

customer. The man not only bargained but also on payment had sexual intercourse with one of 

the women. The police entrapped all the occupants of the house immediately after the intercourse 

and recovered the money as a proof of the affair. While convicting the ‘keeper’ of the house, the 

Court held “If investigation is conducted in this manner, it will be difficult to determine whether 

a person was committing an offence under the Act or carrying on an investigation. Such 

investigation also will not have any salubrious effect upon the public mind and will not achieve 

the object for which the Act was passed”.   

 

In Pankaj Bansal and Ors vs. State of Rajasthan29 it was held that Offence under the Special Act 

can only be investigated by a Special Police Officer authorized for the purpose and not by any 

police officer. The entire proceedings stood vitiated as the investigating officer was not 

appointed as special police officer.  

 

 
26 Re Ratnama (AIR 1962 Madras 31) 
27 AIR 1959 All 57  
28 AIR 1960 Bombay 289 
29 S.B. Criminal Misc. Petition No. 878 of 2017 
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In Vishal Jeet v. Union of India30 the Supreme Court of India held that “the evil of prostitution 

cannot be eradicated by imposing severe punishment on the helpless victims, most of who are 

unwilling participants and who find no way to escape. This evil can be eradicated only if the law 

enforcing authorities take speedy legal action against all erring persons such as pimps, brokers 

and brothel keepers. The court gave guidelines that government should direct concerned law 

authorities to take speedy action under existing laws in eradicating child prostitution. To set up a 

advisory committee in respective zones to take measures in eradicating child prostitution and 

rescue young victims from brothel. Union government to set a committee, object of which is to 

make welfare programs on national level for rehabilitation, protection of young victims  and 

made suggestions for amendments for prevention of sexual exploitation of children 

 

In Budhadev Karmaskar vs State Of West Bengal31 SC held that Sex workers are also human 

beings and no one has a right to assault or murder them. A person becomes a prostitute not 

because she enjoys it but because of poverty. Society must have sympathy towards the sex 

workers and must not look down upon them. They are also entitled to a life of dignity in view 

of Article 21 of the Constitution. 

After the amendment of Section 370 IPC by Criminal law (Amendment) Act, 201332 a 

clarification was issued which states that amended section 370 was to protect the women and 

children from trafficking. The section did not include within its ambit, sex workers who practice 

of their own volition. It further clarified that the amended section should not be interpreted to 

permit law-enforcement agencies to harass sex workers who undertake activities of their own 

free will and their clients33. 

 

 

 
30 AIR (1990) 1412  
31 (2011) 11 SCC 538   
32 Act no. 13 of 2013 
33 Available at http://sangram.org/resources/Amending-section-370-IPC-verma-commission-clarifies-intention-
behind-legislation.pdf  
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ANALYZING THE IMMORAL TRAFFIC PREVETION ACT, 1956  

There are numerous loopholes in ITPA which are required to be channelized. The ITPA’s 

constitutionality was challenged in State of Uttar Pradesh vs. Kaushalya34 when some alleged 

harlots were asked to vacate their residence in order to maintain decorum of the city. The court 

held that Section 20 does condense fundamental rights under Article 14 and Article 19(1)(d) 

and(e) of constitution however the act was held constitutionally valid as there is a difference 

between a prostitute and a person causing nuisance.  

The act does not criminalize customers in a brothel anyway as observed in cases like Goenka 

Sajan Kumar vs. State of Andra Pradesh35, Chandu. S. vs. State of Karnataka36, Sarvan vs. State 

of Karnataka 37. Even the 64th Law Commission Report38 raised a question that whether the male 

patron should be punished and it was decided that he cannot be punished. 

UNHRC39 recommended to review the ITPA because the act de facto criminalized sex work and 

ensure that approach to deal with human trafficking do not jeopardize the human rights of sex 

workers.  

The act reserves no provisions regarding legal rights of sex-workers and therefore it leads to sex-

workers being sexually, financially and physically abused by their customers, police, brothel 

owners and their partner. The core of the problem lies not in the loopholes of the ITPA, but in its 

corruption-riddled implementation40. Corrupt government officials themselves demand bribe and 

sexual favors from prostitutes even after the UN called on to hold governments accountable for 

 
34 1964 AIR 416  
35 Criminal Petition no. 4161 of 2014, available at https://indiankanoon.org/doc/56738488/  
36 Criminal Petition no. 5059 of 2017, available at https://indiankanoon.org/doc/190112568/  
37 Criminal Petition no. 2186 of 2018, available at https://indiankanoon.org/doc/95240917/  
38 Law Commission of India Sixty-Fourth Report, March 1975 available at https://lawcommissionofindia.nic.in/51-
100/Report64.pdf  
39 UNHRC (2014) Report of the Special Rapporteur on violence against women, its causes and consequences, 
Mission to India, Rashida Manjoo, pg. 19, Para 78(e) 
40Prostitution and beyond: An analysis of sex work in India, (Mis)reading through the lines, Harshad Barde, pg. 227.  
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the protection of sex workers from discrimination and harassment perpetrated by police or other 

government officers41.  

The act does not target the suppression of prostitution but Section 7,8,20 of the act penalizes 

women in prostitution for soliciting and practicing prostitution.  

Section 3 (Brothel) any person who keeps or maintains or acts or assists in the keeping and 

management or a brothel, is liable to be punished under this section42 however, a solitary 

instance of prostitution in a place does not make the place a ‘brothel’43  

Section 8 which deals in seducing or soliciting for the purpose of prostitution is the most abused 

provision in the ITPA through which the police harasses sex workers regardless of their consent 

of being in this practice. A NHRC report44 found that Section 8 is most used act to arrest a 

person and noted that almost 14,000 persons are arrested every year, approximately 90% are 

women, despite the fact that majority of exploiters, traffickers, clients etc are men.  

Section 15 authorizes police to conduct raid without warrant when police has reason to believe 

that prostitution is being carried on in a manner which is punishable under ITPA. Raids are often 

used to clear the market for prostitution and during the course of raid, police often practices 

physical, sexual violence and abusive language.  

Section 16 deals with rescue of person from prostitution and is confined in a corrective institute 

without their consent under Section 10-A of the act which deals with detention of women in 

corrective institute. A corrective institute is a place where offender is confined and premises 

which court finds fit. There laws are made with the prospective that women in prostitution 

should be removed and this eventually criminalizes prostitution. Rehabilitation is an issue of 

concern in India45. 

 
41 UNDP (2012), Sex Work and the Law in Asia and the Pacific, HIV and human rights in the context of sex work, 
pg.39 
42 The State of Rajasthan v. Mst.Wahida, 1981 Rajasthan Criminal Cases 42 
43 Sushila v. State of T.N., 1982 Crl. L.J. 702 (Madras) 
44 P.M. Nair, National Human Rights Commission: A report on Trafficking in Women and Children in India(2002-
2003) pg. 363.  
45UNHRC (2014) Report of the Special Rapporteur on violence against women, its causes and consequences, 
Mission to India, Rashida Manjoo, pg.7, Para 24.  
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Section 18 of ITPA gives power to a magistrate after getting information that particular premises 

are used for the purpose of prostitution in public place, direct the landlord and brothel 

keeper(both are usually same person) to evict such premises  

Section 20 is the most pernicious provision of the Act under which any woman can be forced to 

prove that she is not a prostitute or risk being removed from the jurisdiction. Nor is there any 

restriction on the number of times a woman can be removed from one jurisdiction to the next.     
 

While drafting the ITPA, the law enforcers failed to draw a divergence between prostitution and 

child prostitution. The Act takes a thin stand for child trafficking and child prostitution, in 

practical approach it fails to distinguish between prostitution and child prostitution. It provides 

little scope for difference in treatment of two very different kinds of phenomenon.  

‘Red Light Areas’ have been completely ignored by the ITPA.  As a result women in prostitution, 

even in the areas known for such activities, are liable to perform such activities and attract the 

law enforcement. 

The ITPA over accentuates the penal process and criminalizes women in prostitution. 

Punishment of women in prostitution is an inadequate measure resulting in harassment and 

victimization of women in this business.  

The implementation of the Act regarding trafficking is largely left to the State governments. 

There is no machinery to oversee and coordinate at the Central level.  

ITPA reflects the system of suppression (prohibition) of prostitution which does not eliminate 

prostitution but it pushes prostitutes underground. By going underground, they lose their social 

status and are being made criminals. This leads to prostitutes working under a pimp who usually 

assault and abuse sex- workers and bribe government officials.   
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SHALL INDIA LEGALIZE PROSTITUTION? 

 In numerous countries prostitution is illegal according to their legislature however the practice is 

pardoned in reality. Channelizing prostitution provides easy financial assistance and it can be one 

of the most successful measures to curb sexual violence and rapes46. Also it will protect sex 

workers from exploitation from police, customer and from people in position of power and will 

bring sex industry out of the black market47 

The benefit of channelizing prostitution will give origin to track record of Sex workers. 

Legalizing prostitution will control the spread of HIV-AIDS and promote women’s health. 

Channelizing prostitution can stop sex trafficking and diminish hidden illegal prostitution. 

Recognizing prostitution as an economic activity will enable women to obtain working permits 

as "sex workers". 

However, with the demand of prostitution to be “legalized” or “channelized’ gives dawn to some 

basic questions like what does the term “legalize” and “channelize” actually imply? Does it 

insinuate that prostitutes can open a brothel or sex any where she desires? Does it imply that 

prostitutes can operate in open by causing disturbance to the public? Does it denote that now 

prostitutes can file false cases of rape against their own customers?  

The only way to “channelize” it is if sex workers agree to operate in specially designated areas 

traditionally known as red-light areas where sex-workers can seek their individual licenses or 

licenses for registered brothels. The best way to deal with it is to adopt a practical approach and 

allow the profession to continue but within the regulations designed by the state which should 

include mandatory registration of prostitutes with local authorities with regular health check ups 

and taxation and after getting a clearance the prostitute should be allowed to work professionally, 

generally in officially designated areas48 
Channelizing prostitution can eradicate child prostitution, reduce the spread of STDs, might 

reduce the number of sexual offences against women, eliminate forced prostitution and protect 

the rights of sexual workers. Also it will reduce the expenditure incurred by police. Drug abuse 

problems can also be cured.   

 
46 https://marginalrevolution.com/marginalrevolution/2017/10/prostitution-reduces-rape.html  
47 https://harvardcrcl.org/to-protect-women-legalize-prostitution/  
48 Jeein D'Cunha, Prostitution Laws - Ideological Dimensions and Enforcement Practices, 61 (1991, 1st ed.) 
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The Global Commission on HIV and the Law49, UN special report on Right to Physical and 

Mental Health50 and The Commission of AIDS in ASIA51 have recommended that sex work 

between consenting adults should be decriminalized and sex workers should be ensured safe 

working conditions. To take all measures to prevent police harassment and ensure that anti-

human trafficking laws target those who use force or coercion to procure people into commercial 

sex. 

On the flipside, legalizing prostitution may stimulate more women into prostitution if they 

misinterpret this business as way for easy money genesis. There is a possibility that this could be 

a revenue-generating industry for the Government therefore the rules have to be stringent to 

regulate this industry. Legalizing prostitution may also incite human trafficking and child 

prostitution if there is negligence in performance of duties by government officials. Thus it is 

very vital to channelize this business with stringent rules and regulations so that the abuse factor 

can be eliminated.   

 

 

 

 

 

 

 

 

 

 

 

 

 
49 Global Commission on HIV and the Law(July-2012)pg. 43.  
50 Human Rights Council, Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest 
attainable standard of physical and mental health, Anand Grover, 27 April 2010.  – 
 
51 Report of the Commission on AIDS in Asia: Redefining AIDS in ASIA, 26 March, 2008. 
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SUGGESTIONS  

The SRVAW observed that lack of ID cards contributes to violence against women.52 Therefore 

Identity cards like Voter’s ID card, AADHAR Card and a separate ID or license, the same was 

requested in Budhadev case53 so that violence against this vulnerable group could be eliminated.  

 

Accessing basic health care is a major problem faced by women in sex work54 because the 

workers possess a fear of exposure of their identity which will lead to exploitation and extortion 

of money therefore it is the alarming need of the hour to provide these women with health care 

facilities in absence of any exploitation. Promote regular HIV-AIDS check up for sex workers 

and when any sex worker is found to be infected, she should be given medical assistance instead 

of arrests.  

 

Sex work and trafficking should not be amalgamated. Decriminalizing sex work no where means 

that trafficking in person should be legalized. If a person makes a women do prostitution without 

her consent and fear of somebody or something then this particular act should be held liable 

under relevant laws but if the women does sex work out of her own will, she should not be 

harassed by law administration. Measures to address trafficking in persons should not 

overshadow the need for effective measures to protect the human rights of sex workers55. The 

Supreme Court directed the state governments to provide recommendations for rehabilitation of 

sex workers who wish to leave sex work of their own volition and to provide conditions for sex 

workers who wish to continue working as sex workers56  

 

Trafficking is a criminal offense and should not be conflated with sex work. Trafficking of Adult 

Persons and Trafficking of Children should be dealt with under two separate laws to ensure that 

consenting adults are not infantilized and children are given justice.  

 
52UNHRC (2014) Report of the Special Rapporteur on violence against women, its causes and consequences, pg.17, 
Para 70    
53 Supra note 31  
54 National Commission for Women, Societal violence against women and children in Prostitution,1997  
55 UNHRC (2014) Report of the Special Rapporteur on violence against women, its causes and consequences, 
Mission to India, p 19. A/HRC/26/Addl.1  
56 Supra Note 31 
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If paid sex will be common then every youth will develop perception that woman and girls are 

articles to be purchased and will ultimately lead to men disrespecting and abusing women 

therefore the channelized prostitution activities should be done in private. 

 

Arbitrary arrest and detention of sex workers including sexual and verbal abuse by police should 

be abolished and police should be trained with working in sex workers cases with sensitivity.  

In instances where police and government officials themselves are found guilty of demanding 

sexual favors and harassing sex workers, such officials should be punished and government 

should be hold liable for such acts by National Human Rights Institutes57. However these day 

policemen themselves are being found running a sex racket58 

 

Sex workers are not provided with safe working environment which is contrary to The UN 

Convention on Elimination of Discrimination59 which declares that States must aim at preventing 

discrimination against sex workers and ensure that legislation guarantees safe working 

conditions at local and national level.  

 

Vast population in India do not want functioning brothels in their neighborhood, there provisions 

should be make to confine sex work in specially designated areas traditionally known as red 

lights areas thus the term “Red Light Area” should be introduced in ITPA. Sex workers should 

only be allowed to practice in such areas when they are registered with local government 

administration.  

 

At the time of induction into the prostitution, 9% are below 15 years; 249% between 16 to 13 

years, 27.7% between 19 to 21 years; and 32.9% are above 22 years. 15% of the fallen girls are 

in the category of neglected juvenile about 25% are minors between the age group of 16 to 18 

 
57 UNDP (2012), Sex Work and the Law in Asia and the Pacific, HIV and human rights in the context of sex work , 
pg.39  
58 https://www.oneindia.com/india/bengaluru-policeman-arrested-for-running-sex-racket-
2414865.html?utm_source=articlepage-Slot1-8&utm_medium=dsktp&utm_campaign=similar-topic-slider  
59 UN Convention on the Elimination of All Forms of Discrimination against Women, Concluding observations on 
the combined seventh and eighth periodic reports of Hungary adopted by the Committee at its fifty fourth session 
(11 February – 1 March 2013) pg. 6, Para23(e).  
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years. The major reasons for induction of prostitution are poverty and unemployment or lack of 

appropriate rehabilitation etc60.This gross negligence on the part of government is to be 

eliminated so that the girls can have an alternative to earn money. 

 

The term “child prostitution”, “child trafficking” and “prohibit commercial sexual exploitation of 

children” should be induced in ITPA. 

 

Reconcile all national laws to ensure that offences of commercial sexual exploitation of children 

are always classified inalienable and in circumstances where guardian themselves are involved in 

exploitation of children, more punishment should be imposed because the law was relying on 

guardians to take care of children and the guardians themselves are involved in unlawful activity.  

 

Provide mandatory free legal assistance to all children involved in legal proceeding and sexual 

exploitation. Law enforcement should be sensitive towards these victims and collect maximum 

evidence to charge real perpetrators. Ensure that children are not held in corrective centers or 

jails during the course of legal proceedings, but are housed in appropriate shelter homes. 

Develop standard of care of social service providers to assist child victims which includes 

counseling, shelter provisions, rehabilitation, free education etc.  

 

Shut down compulsory detention or rehabilitation centers for people involved in sex work. 

Instead, provide sex workers with evidence-based, voluntary, community empowerment services 

 

It’s prominent to channelize this profession by implementing new practical approaches and 

measures to combat this pandemic. Those who want to continue this practice and those who want 

to quit sex industry, for both various facilities and other job opportunities should be provided.  

 

 

 

 
60 Supra note 6  
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CONCLUSION 

Sex workers in India are divulged to a range of abuse including physical maltreat and harassment 

by clients, family members, community at large and state authorities. They are forcibly confined 

and tried to be rehabilitated in the absence of legal protection and they face challenges in gaining 

access to essential health services, including for treatment of HIV/AIDS and sexually transmitted 

diseases. 

Prostitutes have eternally been seen as an object to violate and to satisfy sexual desires and are 

never seen as a human being with dignity and respect as if they have no aspiration of their own. 

A prostitute is never seen as a victim of adverse socio-economic circumstances but as a 

perpetrator. Their bodies are violated by their own customers and still they are the one 

responsible for prostitution irrespective of their consent and commitment to this business.  

Once prosecuted, they either end up in jail or corrective institutes, in both the cases the 

government act as an abettor in infringing legal rights of prostitutes. No government official is 

actually concerned with development and betterment of sex workers but to follow the old and 

impractical laws. The legislature on the other hand is not intrigued in rectifying the existing law 

and has a negligence approach towards the ITPA. The only time one and all are interested in 

prostitutes is when they require sexual satisfaction from someone who is not their spouse.  

Though The ITPA contemplates to suppress trafficking, in authenticity it concludes working 

against voluntary sex work under the disguise of controlling prostitution, soliciting and seducing 

for prostitution in public places, the act criminalizes voluntary prostitution. What becomes 

apparent is the legal intolerance towards sexual autonomy by women involved in voluntary sex 

work. Also The ITPA is totally ineffective in eliminating trafficking, forced prostitution and 

child prostitution. In the given circumstances, it is vital and desirable to enact a central law 

which will establish uniformity across the country. Targeting sex workers might not suppress 

legal oppression of sex workers instead laws should be more concentrated towards legal 

reformation. The ITPA should be superseded by a law that only criminalizes trafficking, forced 

prostitution and child prostitution. The act must be shaped with a behavior that the rights of 

women in prostitution are not trampled in any manner.  
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There is congenital discrimination contained in the act in such a manner that the women in 

prostitution end up being victimized. They are prosecuted if they are found practicing 

prostitution. The vision of rehabilitation is totally ludicrous, If the Magistrate finds it fit to send 

these women to corrective institute then he/she may order to confine these women in a place 

where they deem fit without asking the women if they need rehabilitation. Institutional 

rehabilitation is to be obliterated since it promoted victimization of women and instead of 

vigorous incarceration practical and feasible alternatives should be generated 

The provisions of ITPA are thoroughly abused by police to harass women in prostitution. The 

police seek bribes or sexual favors from these women. This harassment by government officials 

is to be eradicated from the roots and those cops who are found doing such activities should be 

relieved from their duties.  

Channelizing sex work nowhere means that prostitutes should be allowed to operate in public 

and causing disturbance to the public at large. All the activities related to sex work should be 

confined to a special designated area and away from city and populated area.  

It is time we provide basic human rights and a dignified life to this vulnerable group of society so 

that they get the recognition and respect which they have been lacking for centuries now. 
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Abstract 

The Ayodhya dispute has been the root of several communal riots and tensions in the secular 

nation of India. To resolve this conflict is pertinent to end these disruptions of peace. However, 

attempts to do so have been received unfavourably by the public. The latest developments in this 

matter have been two verdicts passed, one by the Supreme Court regarding title dispute of the 

land and the second one by the Special Central Bureau of Investigation Court regarding the 

demolition of the mosque. This paper attempts of analyse the latter in view of established 

legislative and judicial principals, mainly criminal conspiracy and the verdict of the Supreme 

Court. Doctrinal method had been utilised for procuring data and the tone of the paper is 

analytical. This is a strict examination of the legal justification of the verdict by the Special 

Court. It neither takes into consideration political disputes not attempts to address the social 

righteousness of the judgment. 

Keywords: Ayodhya Dispute, Criminal Conspiracy, CBI Verdict, Supreme Court Verdict 
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Introduction 

The Ram Mandir-Babri Masjid dispute had led to two important case. The first one was 

regarding the disputed land and allocation of its title and possession. This decision was passed by 

the Supreme Court in 2019.1 The second case was pertaining to the demolition of the mosque 

structure on December 6th, 1992. The case was instituted for criminal conspiracy against 49 

accused including persons affiliated to several political parties. The Special Central Bureau of 

Investigation Court passed the decision on this matter last month, acquitting all the accused on 

grounds of lack of evidence, and lack of criminal conspiracy. However, the verdicts given by the 

Supreme Court and the Special Central Bureau of Investigation Court seem to conflict. 

History 

In 1528, Mughal Emperor Babar built a mosque on land which Hindus allege is the birth place of 

Lord Ram, for which a temple existed at the same place.2 During the colonial rule, fences were 

erected to separate places of worship. Muslims got the inner court and Hindus were given the 

outer court as their respective places of worship. In 1949, an idol of Lord Ram resurfaced in the 

mosque which Muslims claim was placed there the previous night. Civil suits are filed by both 

parties and the land is locked up as a disputed area. Three suits were filed including one by 

Nirmohi Akahra as custodian of the Janmabhoomi spot which did away with the court appointed 

official receiver. In 1986, a district judge opened the gates for darshan purposes which caused 

the setting up of Babri Masjid Action Committee. Another suit was filed by former Vishwa 

Hindu Parishad Vice-President and all the suits were transferred to special bench of High Court. 

Vishwas Hindu Parishad constructed a Shilanyas ceremony in Ayodhya which was followed by 

placing the first stone in the tentative Ram Mandir. In 1990, L K Advani conducted a march 

from Gujrat to Ayodhya as part of a Yatra and was arrested in Bihar. There were clashes between 

“karsevaks” and the Uttar Pradesh police leading to death of several karsevaks. On 6th of 

December, 1992, karsevaks with the support of Shiv Sena, Vishwa Hindu Parishad and Bharatiya 

Janta Party tore down the mosque to ground. This led to a communal outrage across the country. 

In April 2002, Allahabad High Court began hearing suits to determine the possession of the 

 
1 M. Siddiq (D) Thr Lrs v. Mahant Suresh Das & Ors., Civil Appeal Nos. 4768-4771/2011 SC (2019). 
https://www.sci.gov.in/pdf/JUD_2.pdf. 
2 Krishnadas Rajagopal, A Chronology of the Ayodhya Dispute, The Hindu (November 09, 2019).  
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disputed land. The decision was given in 2010 where the land was slit into three parts equally 

among the Hindu Maha Sabha represented Ram Lalla, the Uttar Pradesh Sunni Central Waqf 

Board, and Nirmohi Akhara. The Supreme Court issued a stay order against the Allahabad High 

Court’s decision, re-establishing status quo. A mediation panel was constituted, however, all 

attempts at mediation fail. The Supreme Court then held that the case shall be heard on daily 

basis. In 9th of November, 2019, the judgment was passed allotting the disputed area for 

construction of Ram Mandir and an additional five acres of land allotted to Muslims for building 

a mosque.  

In the 2019 decision, the Supreme Court while recognizing that the disputed land belongs to 

Hindus, held that the events that occurred on the 6th of December, 1992, was an egregious 

violation of rule of law and calculated act of destroying a place of worship.3 For the same, the 

Central Bureau of Investigation had released the first charge-sheet in 1993 against 40 individuals 

and an additional supplementary charge-sheet against nine more individuals in 1996.4 The 

decision in favour of 32 of the accused, including L K Advani, former Uttar Pradesh chief 

minister Kalyan Singh and other notable ministers and members of legislative assembly, was 

given in the last week of September 2020.5  

Legal Principles involved 

The decision by special court of Central Bureau of Investigation has been given on the basis that 

there is lack of evidentiary proof against the accused and that there was no criminal conspiracy. 

Criminal Conspiracy 

Sections 120 A and 120 B6 deals with criminal conspiracy under the Indian Penal Code, 1860, 

which establishes that when two or more persons come to an agreement to carry out an unlawful 

act or an otherwise legal act via unlawful means, there is criminal conspiracy. The key here is 

that criminal conspiracy does not require an overt act to be done in pursuance of the agreement. 

 
3 Supra. at 1. 
4 The CBI, The CBI in Service of the Nation, http://www.cbi.gov.in/coffeetable/7.pdf.  
5 Poulomi Ghosh, ‘No Criminal Conspiracy’: Key Points of Babri Masjid Verdict, Hindustan Times (September 30, 
2020). 
6 The Indian Penal Code, No. 45 of 1860. 
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The presence of an agreement by virtue of itself is punishable.7 Although the general burden of 

proof in criminal law required liability to be proved beyond any reasonable doubt, conspiracy are 

acts which are done in secret and hence, the procurement of direct evidence can be unwieldly.  

This follows that accused may be convicted as soon as reasonable grounds are established 

against two or more persons in conspiring to commit an offence.8 

The illegal act in question here is the destruction of place of worship which is punishable under 

Section 295 of the Indian Penal Code, 1860.9 To prove criminal conspiracy, it must have been 

established that the accused, i) were part of an express/implied agreement, ii) to destroy the 

mosque. By the standard of proof established for criminal conspiracy cases, if it is proven that 

the objective of the accused was to destroy the mosque, it becomes had to refute that there is no 

reasonable ground for believing that the remaining 32 accused had indeed conspired. However, 

the Central Bureau Investigation, Special Court has held that there was no criminal conspiracy at 

all in the first place. In the absence of such a conspiracy, there is no objective to commit any 

offence under Section 295 either. While this seems legally justified, the problem arises with the 

decision held by the Supreme Court in 2019. The Hon’ble Court expressly provided that the act 

of destroying the mosque was done with no lawful authority but through an act which was 

calculated to deprive place of worship. The use of phrases, “no lawful authority” and “calculate 

to deprive” directly indicate the Court’s view that it was a pre-planned act amounting to violation 

of Section 295. 

Burden of proof 

There is a reason why the proof against the accused is hard to refute. This is mainly due to the 

principles that govern criminal conspiracy. Firstly, Section 10 of the Evidence Act, 187210 

provides only a reasonable ground of belief of conspiracy to establish proof. For this purpose, 

anything said, done or written by any of the accused may be taken into account. Although 

evidence by accomplice against one another cannot be used to determine proof, the acts done by 

an accomplice may be used for the same purpose. Secondly, the objective of the gathering must 

 
7 Pramatha Nath Talukdar v. Saroj Ranjan Sarkar, AIR 1962 SC 876. 
8 Noor Mohammed Mohd. Yusuf Momin v. State of Maharashtra, 1971 Cri LJ 793. 
9 The Indian Penal Code, No. 45 of 1860. 
10 The Indian Evidence Act, No. 1 of 1872. 
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be broken down. It could either be to destroy the mosque itself or create a disturbance for 

purpose of achieving the ultimate objective of reinstituting the Ram Mandir in the disputed land. 

In the first case, the objective itself is unlawful. Under the latter scenario, though the objective is 

not unlawful, the means resorted to by the accused is questionable to be unlawful. Under Section 

574 (3) (2) of the Indian Penal Code,11 intentional injury, intimidation, interference or attempts 

to injure, intimidate, interfere with person’s lawful exertion of right of religious freedom 

in/outside a house of worship is unlawful, whether by force, threat or obstruction. In achieving 

the goal, several offences may be committed by others in pursuance of the object with/without 

knowledge of every conspirator. However, for liability under criminal conspiracy, the acts of one 

conspirator are attributable to all the others. The punishment for individual offences may differ, 

must the liability under Section 120 A is collective.  

Application of the principles to the claims by Special Court 

The claims of the Special Court of Central Bureau of investigation include the following:12 

1. The demolition was not pre-planned and accused attempted to stop the mob: This claim 

refutes the objective of the mob being to destroy the mosque. However, it does not 

address the means utilised to achieve the common intention of reinstituting the Ram 

Mandir. In this scenario, the destruction of the mosque becomes an overt act. The 

principle of joint and several liability would thereby hold the accused liable for 

conspiracy irrespective of their knowledge or attempt to stop any overt act.  

2. Local reports that forewarned the incident went unheeded: This decision of the court is 

detrimental to its own effect. By holding that some action must have been taken in 

pursuance of local reports forewarning such sequence of events, the Court allows for the 

fact that the mob was pre-planned and executed, thereby, there did exist a conspiracy and 

it wasn’t a spontaneous mob attack. 

3. There was no criminal conspiracy behind the demolition: This is by far the weakest 

contention of the Special Court. Firstly, it goes directly against the contention of the 

Supreme Court in 2019. Secondly, by calling out on incompetence in addressing 

 
11 The Indian Penal Code, No. 45 of 1860. 
12 Supra. at 5.  
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apprehensions by local reports, the Court impliedly accepts the pre-planned supposition 

of the conspiracy. 

4. The authenticity of audio and video evidences are not proved: This is probably the 

strongest argument of the Special Court. Since, acts written/spoken/done by the accused 

is the strongest permissible evidence, in the current case, under Section 10 of Evidence 

Act, disproving authenticity of circumstantial evidence is the strongest case in favour of 

the accused. The basis of such repudiation of evidence seems to be that the personal 

statements made by the accused at different times on the dispute in question cannot be 

used to attribute intention to participate in the conspiracy. The entry of Hindus in the 

mosque to worship the idol was allowed, thereby the question of criminal trespass is not 

essential. However, the presence of the leaders with the mob in the same day in itself 

forms a circumstantial evidence. The purpose of the accused however, is contended to be 

for stopping the mob. This provides some ground for lack of intention or knowledge 

about the conspiracy itself. 

Conclusion 

The Special Court’s verdict seems to attempt to separate the liability of the accused from the 

liability of the mob actually involved in the physical destruction of the mosque. However, to 

do the same, it is indispensable to accept that there was indeed criminal conspiracy. The right 

way to have approached the acquittal was to satisfy to the publics reasons why the accused 

were not part of the conspiracy itself. To hold that the accused had the objective of 

establishing the Ram Mandir through peaceful demonstrations, in the absence of any 

evidence. The criminal conspiracy of the mob was separate from the reason for presence of 

the accused and that the accused had no knowledge of the illegal means or illegal objective. 

Hence, the separability of the objectives of the accused and the perpetrators should have been 

clearly established in lieu of discarding the existence of criminal conspiracy itself. 
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Abstract 
Elections play a significant role in a Democracy, they are crucial to ensure representation of 

people in a democratic country. Conducting elections can be expensive and requires many 

resources. It is important to regulate election funding as misuse of these funds can lead to a 

dominant party system. Since the establishment of democracy, Political finance has served as the 

"wellspring of corruption.”  

 

In 2018, Electoral Bonds scheme was introduced through Finance acts of 2016 & 2017, to 

create a more transparent system. Ironically, electoral bonds have only legitimized opacity by 

allowing anonymous donations. The scheme was never welcomed by RBI and EC. However, all 

the suggestions given by them were ignored by the government.  

 

The EC, RBI, and Judiciary are institutions that at various levels hold up the edifice of 

democracy like pillars. There is hardly any doubt that democracy is the biggest casualty in this 

matter. There is a need for reforms in the area of political finance to address the nature of 

political funding. These reforms must pass the basic tests of transparency and accountability. 

The article discusses the issues involved with the scheme and the casualty of government while 

dealing with these issues leading to a major setback to democracy.  

 

Key words: Election commission, Electoral Bonds, Democracy, Political finance 
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Introduction 

Over the years politicians have mastered the art of ingeniously manipulating the regulations and 

policies to fill their pockets. Perhaps, the most obvious "wellspring of corruption”1 is Political 

finance. Political finance covers all the funds raised and spent for political purposes. It would not 

be a bolt from the blue even to the average citizens if they learn that the murky flow of the funds 

for elections to fuel politicians and political parties is the major reason for corruption is endemic 

in India. One of the key characteristics of democracy is representative government. Ironically, 

one of the prominent criticisms of democracy is that the representative government is inept to 

regulate the cascade of money in politics. Free and fair elections are important for democracy 

and equal representation, and political funds are important to conduct elections. Conducting 

elections can be expensive, especially with a population of 135.26 crores.2 Being the world’s 

largest democracy, India stands at 80th rank in the “The Corruption Perceptions Index.” 3 

Democracy is expensive but not as much as it has always been displayed, deep study of the flow 

of cash can open our eyes to see the opaqueness of the whole flow of funds through the political 

arteries of the world’s largest democracy. 

 

For decades, the country has been in the delusion that most of the acts leading to corruption 

largely involve lower-level government agencies.4 In 2018, the Modi government announced a 

new political funding mechanism, electoral bonds, to create more transparent funding. Ironically, 

electoral bonds have only legitimized opacity. Electoral bonds are like a promissory note which 

can be bought by any Indian citizen or company incorporated (foreign companies as well) to 

donate money to any eligible political party as funds. The scheme provides the benefit of 

anonymous donation.5  

 
1 KAPUR D & VAISHNAV M, COSTS OF DEMOCRACY: POLITICAL FINANCE IN INDIA (Oxford University Press Ed., 
2018) 
2 Accessed July 28, 2020 Find here. 
3 Transparency International, The Corruption Perceptions Index, 2020. 
4 E. Sridharan, India: Democracy and Corruption, LI & CDE, 2014. 
5 Government of India, Ministry of Finance, No.20 (January 02, 2018); also see, Trilochan shastri, The opacity 
around electoral bonds, THE HINDU (November 23, 2019), Accessed July 10, 2020, Find here. 



LAWYERS GYAN JOURNAL || ALL RIGHTS ARE RESERVED  VOL 1 ISSUE 3 

  
 

4 | P a g e  
 

Article 19 (1) (a) of the Indian Constitution, Right to Information, provides it to be the 

fundamental right of every citizen to know where the money is being spent by the government. A 

well-informed community creates an active and functioning democracy. The Right to 

Information Act, 2005, plays an important role in keeping an informed and safe democracy. 

Access to information has proven to be an effective mechanism to ensure transparency by 

proving to be an antidote to corruption and break the wall of secrecy that shields corrupt 

officials.6 In a democracy, the sovereign is the people and it is believed that the Right to 

Information strengthens the sovereignty of the people. It is often used as a synonym to 

Democracy.  

 

The electoral bond notification, bringing an amendment to Finance acts of 2016 and 2017, by the 

government violated the fundamental right provided by Article 19(1) to the citizens. 

Surprisingly, it took 2 years and 7 months for the opposition to wake up to the menace of this 

amendment.7 The bonds were introduced through Finance acts of 2016 and 2017 leading to the 

amendment of four other legislations; Representation of the People Act, 1951 (RoPA), Foreign 

Contribution Regulation Act, 2010 (FCRA), Income Tax Act, 1961 and the Companies Act, 

2013. The amendments were challenged by the Association for Democratic Reforms(hereinafter 

ADR) and two other non-profit organizations:  CPI (Marxist) and Common Cause.8 They filed a 

writ petition before the honourable Supreme Court of India challenging the scheme on various 

bases. The scheme was never welcomed by the RBI nor the Election Commission.9 Both of these 

organizations play a major role in democracy and neglecting the opinion of the organizations 

which are seen as the epitome of the Right to information is a major setback to democracy. The 

article discusses how ignoring the advice of these important organizations may lead to corruption 

and what role the court can or shall play to prevent such amendments or acts which have been 

skillfully manipulated by the government.  

 

 
 

6 The Right to Information: Strengthening Democracy and Development, RTI Paper - 2005 Ombudsman Conference 
CHRI. 
7 T K Arun, The real problem with electoral bonds, ET (Nov 22, 2019), Accessed July 10, 2020, Find here. 
8 Association for Democratic Reforms v. Union of India, (2020) SC 43 (India). 
9 Nitin Sethi, Electoral Bonds: Seeking Secretive Funds, Modi Govt Overruled RBI, HUFFPOST (Nov 18, 2019), 
Accessed July 10, 2020, Find here. 
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Electoral bonds: Meaning and functions 

Electoral bonds amendment is one of the most controversial reforms during BJP’s rule, perhaps, 

only second to Citizenship Amendment Act, 2019. There have been many claims that the 

Electoral bonds scheme is just another malfide reform of BJP to stay in power, which was 

declined by the Government. The government claims that the reform is to bring transparency and 

ensure privacy in the process of elections.10 To be more objective about the decisions, the idea of 

the creators behind the reform must be taken into account.  

 

The intention to introduce the electoral bond scheme was mentioned by (Late) Arun Jaitley in his 

2017-budget speech, it took almost a year to finally notify it.11 On January 29th, 2018, the central 

government notified the electoral bond scheme which would be bringing certain amendments to 

various legislations. An electoral bond is a bearer instrument, in the form of a promissory note, 

and an interest-free banking instrument whereby a person or a corporate body can buy bonds by 

check or digital payments in India. The citizens or corporate body can only buy bonds from 

branches of the public sector banks, which have been duly notified by, for 10 days each in the 

months of January, April, July, and October. These bonds can be purchased only for a specified 

denomination (Rs. 1,000 to Rs 1 crore) and then the payee can give it to a registered political 

party as a donation, which can then be collected from the verified account of the party within 15 

days. The scheme gives the advantage of anonymous donation. The bonds do not carry the name 

of the donor. However, the payee has to fulfil KYC norms and has to go through an audit trail at 

the bank. Besides that, receiving donations via electoral bonds does not require the receiving 

party to submit any report. Briefly speaking, neither of the parties, i.e. donor and receiver, is 

obliged to reveal the source of the donation. Only the party which has secured at least one per 

cent of the votes polled in the most recent Lok Sabha or State election and is registered under 

Section 29A of the Representation of the Peoples Act, 1951 will be eligible for a verified account 

by Election commission of India.12 Therefore, only the parties fulfilling the above conditions are 

eligible for donations via electoral bonds. 

 
 

10Krishn Kaushik, Electoral Bonds Scheme: key objections vs government’s arguments, THE INDIAN EXPRESS 
(April 12, 2019)Accessed July 15, 2020 Find here. 
11 Budget 2017. 
12 Government of India, Ministry of Finance, No.20 (January 02, 2018). 
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Role of Election Commission in a Democracy  

Several democratic upsurge and democratization in India have led to the emergence of 

multiparty regimes from a one-party dominant system. The role of election commission comes 

into play when, in the rush of attaining power, politicized groups start to ignore democratic 

norms. Democracy has brought a sense of self-dignity and self-worth to the underprivileged and 

deprived social groups, who are finding a political voice by entering in the public arena. The 

democratic processes have provided them with an opportunity by giving them the voice of 

assertiveness. However, providing a platform is not enough, especially in a country like India. 

 

The urge to gain more power has led to the emergence of unhealthy competition among socio-

political groups.13 Less privileged and economically deprived communities and individuals fall 

prey to this competition. The EC not only oversees the electoral process but also performs tasks 

that would make the entire democratic process in India a mocking if left unattended, especially in 

the context of greater policymaking, primarily among the socially and economically 

disadvantaged communities. It ensures the adherence to certain norms and requirements for 

making the functioning of Democracy more effective, the democratic values are enhanced along 

with the growing democratic competition for political assets.14  

 

The Election Commission of India is emerging as the fourth pillar of Indian democracy, the other 

three being the executive, the legislature, and the judiciary. It has been called "the means to the 

end of a vibrant representative democracy" and as a "bulwark for free and fair elections in 

India".15 Its role in democracy is as important as the other three pillars. In a country-wide survey 

taken in 1996 by the Center for the Study of Developing Societies (CSDS) (Delhi),16 after the 

first general elections, the EC was selected as the institution most trusted by the citizens followed 

by the judiciary, the state government, local self-government, and so on. The EC held on 

 
13 Chandavarkar Anand, Towards an Independent Federal Reserve Bank of India: A Political Economy Agenda for 
Reconstitution, 40(35) EPW 3837, 3837–3845 (2005), Accessed 16 July 2020, www.jstor.org/stable/4417077.  
14 INDIA CONST. art. 324. 
15 DeSouza and  Peter R, The Election Commission and Electoral Reforms in India (D D Khannaet, Democracy, 
Diversity, Stability: 50 Years of Indian Independence 1998); Rudolph, Susanne H and Lloyd I R, Redoing the 
Constitutional Design: From an Interventionist to a Regulatory State (Atul Kohli, The Success of India's 
Democracy, Cambridge University Press, Cambridge 1998). 
16 Aditya Nigam, India after the 1996 Elections: Nation, Locality, and Representation, 36(12) Asian Survey 1159, 
1157-169(1996). Accessed July 16, 2020. doi:10.2307/2645572. 
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occupying the highest spot in subsequent CSDS surveys. It was observed that during the 90s the 

confidence of the public in cabinet and Parliament, the instruments of the developmental, 

interventionist state, was eroded which led to the enhancing of the EC’s regulatory role in 

democracy.17 The deepening of democracy in India has strengthened the EC's role and has given 

it a position of almost equal importance as of the executive, legislature, and judiciary. 

 

The autonomy of the Election Commission and Electoral Bonds 

After the announcement regarding Electoral bonds by Late Arun Jaitley in his 2017 budget 

Speech, in May, the Election Commission of India wrote a concern regarding the amendments; 

the scheme intends to introduce, to the Union Ministry of Law and Justice. The Commission 

tried to draw the Centre’s attention towards the threat these amendments may bring to the 

transparency by helping political parties in hiding illicit donations from foreign sources.18 The 

letter19 drew attention to how the amendments in these legislations (RoPA, 1951; FCRA, 

2010; Income Tax Act, 1961 and the Companies Act, 2013) would lead to decreasing 

transparency.  

 

The Companies Act, 2013- The Commission claimed that the amendment in the Companies 

Act, 2013 may lead to the infusion of Black money. The scheme amends Section 18220 of the act 

removing the provision which limits the donation to only 7.5% of the average net profit of the 

company in the preceding 3 years. This would allow the formation of shell companies having the 

sole purpose of donating to political parties. The second argument to substantiate the above 

claim by the EC was that the amendment to Section 182(3)21 omits the requirement of declaring 

political contribution by the companies in their profit and loss statements, which shall again 

compromise transparency.  

Representation of the People Act, 1951- The amendment to Sections 29(c) and 29(B) of  

RoPA, 1951 exempts political parties from the requirement to record donations received by them 

 
17 Id.  
18 Sethi & Kaushik, Supra note 9 & 10.  
19 The ECI's May 2017 letter to the ministry of law and justice, obtained under the RTI Act, by HUFFPOST INDIA, 
see: Electoral Bonds: Confidential EC Meeting, Exposes Modi Govt's Lies To Parliament. Accessed July 15, 2020. 
20 The Companies Act no. 18 of 2013, sec. 182. 
21 Sec. 182(3), id. 
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through electoral bonds in their contribution reports to the EC. Section 29(B) prohibits parties to 

take donations from government and foreign companies but by maundering this section, EC can 

no longer ascertain if the donations are received from the government or foreign companies. The 

EC claimed that this is retrograde as far as the transparency is concerned, as this would not allow 

EC to check if the government has violated Section 29(B) by taking donations from the 

government and foreign companies.  

The Income Tax Act, 1961- The Income Tax Act amendment allows for anonymous donations 

up to Rs 20,000, and donors no longer need to include their names or PAN information. Political 

parties could, therefore, avoid scrutiny by registering donations below Rs 20,000 and facilitate 

anonymous donations.  

To these serious objections by the Election Commission, the Finance ministry rather than 

resolving the fundamental concerns in writing called both RBI and EC for a meeting to “finalize 

the structure” of the Electoral Bonds with Arun Jaitley, then finance minister. It can be 

substantiated from the records that even after the meeting the EC was not completely satisfied 

with the amendment and even suggested some changes. 22 The government not only subtly 

ignored their opinion but also hid their objections from the parliament. These objections by both 

RBI and EC came into the knowledge of the public only after the petition in the Supreme Court 

regarding the legality of the amendment. 

The Constitution provides provisions under which Parliament shall enact laws, from time to 

time, that may help the EC in conducting elections.23 Notably, both the Representation of the 

People Act, 1950, and the Representation of the People Act, 1951 were among the first few acts 

under these provisions. By bringing changes in the laws, which are especially to facilitate EC for 

conducting free and fair elections, without considering the objections by the Election 

Commission is very hypocritical of the government. Till now, various commissions, including 

the Election Commission, have given detailed recommendations on suitable remedies but the 

government has not acted on them.24 Election Commission, being a constitutional body, gets its 

 
22 Gaurav V. Bhatnagar, How Finance Ministry Decided RBI's Dissent on Electoral Bonds Meant 'Indirect' 
Approval, THE WIRE (Nov 20, 2019), Accessed July 15, 2020 Find here. 
23 Art. 324, Supra note 14. 
24 Bhatnagar, Supra note 22. 
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autonomy for conducting elections of both Parliament and the state legislatures by Constitution 

only.25  

As mentioned above the commission is essential for the proper functioning of democracy, thus, it 

shall have some autonomy in the laws which may affect its working. Such action by the 

government not only threatens the autonomy of EC and other private institutions, which 

expressed their objections for the scheme but also threatens democracy by moving towards one-

party dominance. To some point, this may make sense that the more funds a political party 

receives more are the more chances of winning. Notably, the current government received 61% 

(1450 cr) of the total funds through electoral bonds, which forces us to question the legality of 

the scheme even more.26  

Role of Reserve Bank in Indian Democracy 

The Reserve bank of India (hereinafter as RBI), established by the RBI Act 1934, is the Central 

bank of India which among other things regulates the entire banking system in India. The 

functions of the central bank include not only the creation of money or more broadly monetary 

management, but also the management of public debt of Government, regulation, and 

supervision of banking entities, financing of developmental activities and other associated 

functions.27Since the establishment of RBI, there have been many conflicts between the 

Government and the RBI. Conflicts between the governments and central banks are ingrained in 

the changing dialogue of every democracy. Mainly due to the different theories regarding the 

extent of autonomy the central banks should have.  

The autonomy of the RBI 

The conflicts between RBI and Government date back to October 1936, more than a decade 

before independence. The RBI’s first Governor, Osborne Arkell Smith, resigned after only 

eighteen months in his post, two years before his term was to expire. The reason was not merely 

 
25 Art. 324, Supra note 14. 
26Anubhuti Vishnoi, At Rs 1,450 cr, BJP got 61% funding via Electoral Bonds before LS polls, ET (Jan 10. 2020), 
Accessed July 16, 2020, Find here. 
27 Gautam Chikermane, RBI versus the government: Independence and accountability in a democracy, ORF 
(Occasional paper) 12-17, 1-26 (Dec 7, 2018) Find here. 
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“temperamental incompatibility,” as Smith mentioned in his speech, but smith’s divergent 

opinions from then Finance Member over the lowering of the Bank rate.28 

The independence of the Central bank of any country, generally, can be violated in three areas: 

financial aspects, personal matters, and conduct of policy. Financial independence includes the 

central bank's right to determine to what degree government spending is funded by federal 

reserve’s credits, either directly or indirectly.  Direct or implicit government access to central 

bank credits may mean that monetary policy is subordinated to fiscal policy. Personal 

independence covers the appointment and dismissal procedures of the bank’s officials. It also 

covers the nature and extent of the Government’s representation in the central bank. Finally, 

political independence is related to the autonomy given to the federal reserve in monetary policy 

formulation and execution.29 

The episode of smith’s resignation found an uncanny echo several times under almost every 

government. From the resignation of the governor B. R, Rau, under Prime Minister Jawaharlal 

Nehru, to resignations of three consequent governors, under PM Narendra Modi. The sole 

difference is, in the 20th century the governors had to resign however in the 21st century they 

can negotiate conflicts better, the government using the threat to use section 7 or the governor 

threatening to resign. The execution and enforcement of government authority may have taken a 

backseat or made the government seem more circumspect, the fact is that policy tension does and 

will continue to exist between the two institutions. 30 

Democracy provides a system of checks and balances between government and other regulatory 

bodies. It is clear that being a regulatory body, introduced by the parliament, the RBI cannot 

have complete autonomy. However, if the government will get full control over the central bank, 

the chances of misuse and corruption are high. This raises the question of the degrees of 

independence the central bank should have in order to avoid the conflicts as well as the misuse 

by the government. There are a few reasons why the government holds greater power than the 

central bank. The first reason is the checks-and-balances clauses embedded in the RBI act and 
 

28 Chandavarkar, Anand, Central Bank and Government: An Untold Story from RBI's Early History, 35(34) EPW, 
3048-060 (2000), Accessed July 25, 2020, www.jstor.org/stable/4409654. 
29 Y.V. Reddy, Autonomy of the Central Bank: Changing Contours in India, Foundation day lecture at IIM, Indore 
(October 3, 2001), Accessed July 20, 2020, Find here. 
30 Chikermane, supra note 28.  
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another reason is that the accountability falls in the hands of the government and not RBI. The 

question that is important to be answered is when and to what degree the government should use 

this power.  

Electoral bond and RBI’s Dissent 

In a democracy transparency must be the guiding principle, voters should be aware of the funds 

contributed to the political parties by various entities. Political finance needs to be more 

transparent, however, the recent attempt by the government to alter the political funding 

mechanism to move away from opaque cash donation does not seem to fulfil the purpose. The 

manner in which the EB scheme was introduced and then implemented poses significant 

concerns over whether the instrument, in its current form, can facilitate a shift towards a more 

transparent system. 

On November 21, 2017, the government stated that the “RBI has indirectly agreed for electoral 

bonds to be issued by SBI as recorded in the CCB minutes” and that “Finance Minister may like 

to approve the notification for issuance”.31 

A look into the conversation between RBI and the government reveals that RBI continuously 

showed its concern regarding the electoral bonds scheme. In various letters by RBI to the 

government, it raised many concerns and doubts regarding the scheme. The major concerns by 

the RBI were regarding the issue of EBs as bearer instruments which create a possibility of 

misuse by promoting money laundering. It would allow unlimited and untraceable donations by 

corporate entities, including foreign entities, through shell companies.32 To these concerns, an 

argument can be made that anonymity shields donors from future retribution. However, as 

mentioned earlier transparency must be the guiding principle of democracy, and protecting the 

confidentiality of donors does not serve any public purpose. 33 

Also, the scheme allows a government-owned bank, SBI, rather than the federal bank to be the 

issuer of these bonds. This raises the question of influence the government can exert on the 

functioning of the funds. Since the bank has to retain the contributor's information and then has 

 
31 Bhatnagar, supra note 22. 
32 Huffpost, supra note 9, page 9. 
33 Money and power, The Indian Express (November 23, 2019) Accessed July 18, 2020 Find here. 
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to give this information to enforcement authorities on request, it attracts the idea that the 

government may access such details and use them to its advantage. 

It is important for us, as a democracy, to understand the autonomy of RBI. Also, to understand 

how the incumbent government can misuse mentioned provisions in the RBI Act. This could 

loom uncertainty over the independence of the Central Bank, resulting in faulty economic 

policies and could make things worse for an already stagnating economy like India.  

Another problem concerning the tussle for control between the Central government and the RBI 

is of the Central Government coming up with chaotic and haphazard policies for boosting up the 

economy and curbing corruption like Demonetization policy, rush-up in implementation of GST 

all over the country, and finally electoral bonds. The advice given by the RBI to the incumbent 

government has been ignored in favour of and convenience of their political agenda.  

Role of Judiciary in Indian Democracy 

The constitution of India, the fundamental law of the land, along with other legislation provides 

many rights to protect and safeguard the people of India. The constitution was drafted with a 

four-fold objective of securing justice, liberty, equality, and fraternity to all the people of India.34 

It allocates and distinguishes the powers to three organs of democracy viz. legislature, executive, 

and the judiciary. These organs ensure the protection of the objectives laid down by the 

Constitution. The legislature makes the law, the executive implements and the judiciary ensures 

their proper implementation and interpretation.  

Courtrooms are the epitome of justice, where domination and oppression are challenged. The 

Judiciary is primarily responsible for maintaining people's faith in the rule of law. It plays an 

important role especially in a federation by deciding the controversies between the constituent 

States inter Se, between the Centre and the States, as well as between various organs of the state. 

 
34 Omdutt, Role Of Judiciary In The Democratic System Of India, 2(3) GOLDEN RESEARCH THOUGHTS 1-8, at 1  
2012. 
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Association for Democratic Reforms v. Union of India 

Electoral bonds case has been in the Supreme Court since 2018 and it is disappointing to note 

that the court remained unmoved for almost nine months after the allegations were made. In 

January 2018, the petitioner (Communist Party of India, Election Commission, and NGO 

Association for Democratic Reforms) reached out to the apex court to ask for a stay on the 

scheme. To this, in April 2019, Judiciary itself stated in Para 11 of the order35 that the case is a 

“weighty issue and would require an in-depth hearing” and ordered all the political parties to 

submit details of funding received through the electoral bonds in a “sealed cover” to the Election 

Commission of India. The reasoning given by the Supreme Court may sound reasonable. 

However, the Court has not mentioned that the constitutional challenge they are dealing with was 

filed more than a year ago, in early 2018. During these months, a significant amount (more than 

a hundred crores) of political funding was secured through the bonds scheme. Surely the issue 

was as weighty in early 2018, as it was in 2019 and till today. In paragraph 12,36 the Court then 

notes that it has to ensure that any interim arrangement would not incline the balance in favour of 

one party. However, adequate safeguards against the competing claims of the parties should also 

be ensured. 

The strange manner in which the Court is ensuring a “balance” to simply let the scheme continue 

and ask the political parties to provide the details in a sealed cover to the EC, only created more 

chaos by letting the political parties continue to receive funds with the same scheme. The 

complete challenge was based majorly on the argument that the scheme legalizes corruption in 

politics by allowing secret and limitless corporate donations. The Court while trying to “balance” 

the interests of both the parties has failed to notice that political parties are unlikely to have too 

much useful information to hand over to the ECI by giving the details of the funds. As, the 

electoral bond is a bearer bond, therefore there is not much information for the EC, beyond the 

number of the bond, name of the bearer, and the amount, on these electoral bonds.37 The 

Supreme Court’s order seems to ignore this aspect and undermines the impact that the Court 

intended to have with the order.  

 
35 Para 11, Electoral Bonds: Order, April 12, 2019, Supreme Court of India. 
36 Para 12, Id. 
37Gautam Bhatia, Judicial Evasion and the Electoral Bonds Case, INDIAN CONSTITUTIONAL LAW AND PHILOSOPHY 
April, 2019. Accessed July 18, 2020, Find here. 
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Recently, in May 2020, the current Chief Justice of India stated that if the Supreme Court had 

found it unnecessary to stay the EBS earlier, it may not put a stay on the scheme even now.38 

Controversies regarding electoral bonds are not hidden. For the last few years, the court has 

given multiple judgments talking about, rather in a praiseful manner, the voter’s “right to know” 

as an element of Article 19(1)(a), as a cornerstone of democracy, as integral to free and fair 

elections, and so on.39 However, when it was finally the time to test these propositions the court 

suddenly seems to forget all these principles. 

Independence and Accountability in a Democracy 

The EC, RBI, and Judiciary are institutions that at various levels hold up the edifice of 

democracy like pillars. Any political party that forms the government is expected, naturally, to 

uphold these institutions’ autonomy. However, the current government has managed to almost 

intervene in the freedom of all these institutions in one or another way. From the NJAC40 to 

controversy on Section 7 of the RBI Act, and now the Electoral scheme. The government has not 

only managed to create a crack on the pillars but also has managed to weaken their power and 

autonomy.  Judiciary and EC both were provided utmost freedom by the farmers of the 

constitution. The constitution is designed in such a way that it provides a system of check and 

balance between three pillars of Indian Democracy, i.e. legislature, executive, and Judiciary. 

Contemporary examples substantiate the fact that any hindrance by the democratically elected 

government to the significant institutions jeopardizes the very existence of democracy.  

The electoral Bond controversy indicated towards the serious threat democracy is prone to. How 

easily the government ignored, misled, and overruled the RBI, and the Election Commission. 

The government not only rejected their initial objections to electoral bonds but also ignored 

several of the subsequent recommendations from the institutions, to make the system less 

vulnerable to fraud and less likely to destabilize the Indian currency.  

 
38Krishnadas Rajagopal, Won’t Stay Electoral Bonds Scheme Even Now: CJ, THE HINDU Jan 20, 2020, Accessed 
July 28, 2020, Find here.  
39 Gautam Bhatia, supra note 37. 
40 Maneesh Chhibber, No NJAC but Modi govt still manages to have a say on judges’ appointments, transfers, THE 
PRINT (November 9, 2019), Accessed July 28, 2020, Find here. 
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Some believe that the government being the elected power must take precedence over non-

elected bodies such as the RBI and Election Commission though the facts seem to differ from the 

argument.41 As mentioned above the report of the most trusted institution by the Center for the 

Study of Developing Societies shows that Institutions that are not elected or appointed by an 

electoral mandate enjoy a higher degree of trust among citizens than those in which voters enjoy 

an election option (where citizens are actually voters) such as the parliament or legislatures.42 In 

other words, people are more pleased with the functioning of the institutions in which they 

render no choice (at least not directly), than those political institutions in which they have the 

choice.   

Even the top un-elected bodies of India are not completely independent of the political influence. 

The government has a significant part to play in nominating judges, election commissars, armed 

forces chiefs and CAGs. This allows elected governments some restricted accountability. In 

essence, democracy requires checks and balances for proper and smooth functioning. India 

requires autonomous, un-chosen institutions to check elected governments' strength. 

Simultaneously, India also needs political checks on autonomous entities that cannot remain 

unaccountable. Debates over the extent and validity of these checks and balances in a democracy 

are both inevitable and reasonable. There will always be contradictions of potential or real 

existence between different concepts. What may keep a democracy stable, representative, and 

fair and true to its definition is proper coordination with all the pillars of democracy.  

In conclusion, very little attention has been given to the issues involved with the Electoral bonds 

scheme. There is hardly any doubt that democracy is the biggest casualty in this matter. There is 

a need for reforms in the area of political finance to address the nature of political funding. These 

reforms must pass the basic tests of transparency and accountability. In this case, it appears that 

these fundamentals have not been adhered to.  It has significant consequences on the functioning 

of democracy, and hence demands a better and deeper look at political finance and its 

instruments. 

 

 
41 Anand, supra note 13. 
42 Anand, Id. 
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